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OHIO AUDITOR OF STATE
KEITH FABER

Dear Township Official:

Public service is both an honor and challenge. In the current environment, service at the local level may
be more challenging than ever before. This handbook is one small way my office seeks to assist you in
meeting that challenge.

To that end, this handbook is designed to be updated easily to ensure you have the latest information at
your fingertips. Please feel free to forward questions, concerns or suggestions to my office so that the
information we provide is accurate, timely and relevant.

Of course, a manual of this nature is not to be confused with legal advice. Should you have concerns or
guestions of a legal nature, please consult your statutory legal counsel, the county prosecutor’s office or
your private legal counsel, as appropriate.

I understand the importance of local government and want to make sure we are serving you in ways that
meet your needs and further our shared goals. If my office can be of further assistance, please let us
know.

I look forward to working with you as we face the unique challenges before us and deliver on our
promises to the great citizens of Ohio.

Thank you for your service.

Sincerely,
Keith Faber

Auditor of State

88 East Broad Street, Columbus, Ohio 43215
Phone: 614-466-4514 or 800-282-0370
www.ohioauditor.gov


http://www.ohioauditor.gov/
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CALENDAR FOR TOWNSHIP OFFICERS AND FISCAL OFFICERS
JANUARY

1 New Year's Day is a legal holiday (O.R.C. 1.14, 511.10).
The fiscal year of the township begins (O.R.C. 9.34).
The annual term of each member of the volunteer fireman's dependents board begins (O.R.C.
146.04).
Certification of the total amount from all sources available for expenditures for all funds sent by
township fiscal officer to county auditor (O.R.C. 5705.36).
Required passage date of annual appropriation measure (O.R.C. 5705.38).
Appropriation for the dragging of graveled and unimproved public roads (O.R.C. 5571.12).
Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).
Terms of township trustees (O.R.C. 505.01)

Second Monday
Annual Inventory (O.R.C. 505.04).
Third Monday
Martin Luther King Day is a legal holiday (O.R.C. 1.14, 511.10).
FEBRUARY
1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).

First Monday

Timing and membership of county budget commission. (O.R.C. 5705.27)

15  Payment to managing trustee of joint township cemetery of taxes collected therefore (O.R.C.
507.10).

Third Monday
Washington/Lincoln Day (Presidents’) Day is a legal holiday (O.R.C. 1.14, 511.10).

MARCH

Annual meeting of health district advisory council (O.R.C. 3709.03).

1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-
3-01).

Township annual financial report for non GAAP townships due within sixty days from the close
of the fiscal year with Auditor of State, publication of financial report filing with Auditor of State
and notice report is available for public inspection (O.R.C. 117.38).

First Monday

Apportionment of boundary line roads for maintenance (O.R.C. 5579.03).



CALENDAR FOR TOWNSHIP OFFICERS AND FISCAL OFFICERS (CONTINUED)

APRIL

1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-
3-01).

Annual tax levy by trustees for improvement of township roads (O.R.C. 5575.10).

Annual appropriation measure due if operating on temporary budget (O.R.C. 5705.38).
The term of township fiscal officer begins (O.R.C. 507.01).

MAY

1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).

First Monday

Township fiscal officer to certify to board of township trustees the amount necessary for the
payment of final judgments (O.R.C. 5705.08).

15  Deadline for appropriation for Memorial Day observance within the township(O.R.C.307.66).
Certification of drainage improvement levy to county auditor (O.R.C. 6131.53).

Last Monday
Memorial Day is a legal holiday (O.R.C. 1.14, 511.10).

31 Deadline for head of department to submit estimate of contemplated revenue and expenditure for
ensuing fiscal year (O.R.C. 5705.28).

JUNE
1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-

01).
Annual estimate of road funds for trustees by county engineer (O.R.C. 5543.02).

1 to 20 Destruction of noxious weeds growing along highways (O.R.C. 5579.04, 5579.08).



CALENDAR FOR TOWNSHIP OFFICERS AND FISCAL OFFICERS (CONTINUED)

JULY

1

Report of payroll changes during month to PERS (O.R.C. 145.17).

PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).

Appropriation for the dragging of graveled and unimproved public roads (O.R.C. 5571.12).

4 Independence Day is a legal holiday (O.R.C. 1.14, 511.10).

5 Deadline for filing two copies of budget with township fiscal officer, and giving public notice of the
required hearing (O.R.C. 5705.30).

14  Deadline for PERS to certify the rate necessary for township to pay the PERS obligation for next
year. (O.R.C. 145.12).

15  Deadline for adoption of tax budget (O.R.C. 5705.28).

20  Deadline for submission of budget to county auditor (O.R.C. 5705.30).

AUGUST

1

Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).

1 to 20 Destruction of noxious weeds growing along highways (O.R.C. 5579.04, 5579.08).

15

Payment to managing trustee of joint township cemetery of taxes collected therefore (O.R.C.
507.10).

First Monday

County budget commission meeting (O.R.C. 5705.27).

SEPTEMBER

1

Report of payroll changes during month to PERS (O.R.C. 145.17).

PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).

County Budget Commission action completed and certified to board of trustees (O.R.C. 5705.34,
5705.35).

1 to 20 Destruction of noxious weeds growing along highways (O.R.C. 5579.04, 5579.08).

30

Deadline for certification of tax levies to county auditor (O.R.C. 5705.34).

First Monday

Labor Day is a legal holiday (O.R.C. 1.14, 511.10).



CALENDAR FOR TOWNSHIP OFFICERS AND FISCAL OFFICERS (CONTINUED)
OCTOBER
1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).
Second Monday

Columbus Day is a legal holiday (O.R.C. 1.14, 511.10).

NOVEMBER
1 Report of payroll changes during month to PERS (O.R.C. 145.17).
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).
First Tuesday After First Monday in odd numbered years
General Election of township officers (O.R.C. 505.01, 507.01. 3501.01).
Following The Election
Notice by fiscal officer and service upon officers elected (O.R.C. 503.25).
11 Veterans Day is a legal holiday (O.R.C. 1.14, 511.10).
Fourth Thursday
Thanksgiving Day is a legal holiday (O.R.C. 1.14, 511.10)
DECEMBER
1 Report of payroll changes during month to PERS (O.R.C. 145.17)
PERS standard report form and remittance of contributions (O.R.C. 145.19, 145.51, O.A.C 145-3-
01).
25  Christmas Day is a legal holiday (O.R.C. 1.14, 511.10).
31  (Or fiscal year end, if the township has a fiscal year that differs from the calendar year) Deadline

for board of township trustees to amend tax budget to conform with official amended certificate of
estimated resources (O.R.C. 5705.35).

Designation of Depositories: “Each governing board other than the state board of deposit shall meet
every five years on the third Monday or such regularly scheduled meeting date of the month next
preceding the date of the expiration of its designation of depositories for the purpose of designating the
public depositories of the public moneys of the subdivision...for the period of five years commencing on
the date of the expiration of the next preceding designation.” (O.R.C. 135.12)(emphasis added)
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TOWNSHIP OFFICERS AND EMPLOYEES

TOWNSHIP OFFICERS GENERALLY

Qualifications for Office

Q.

A.

Who has the responsibility of determining the organization of township government?

The General Assembly is vested with this responsibility by Article X, Section 2, of the
Constitution of Ohio.

Q. What are the necessary qualifications for candidates for township office?

>

> o> R

A candidate must be a qualified elector and a resident of the township. Article XV, Section 4,
of the Constitution of Ohio, O.R.C. 3.15(A)(3), O.R.C. 3503.01.

May a person residing in an incorporated village be a candidate for township office?
Only if the village in which the person resides is also within the limits of the township.
Are township employees required to be residents of the township?

O.R.C. 9.481(B)(1) states: “Except as otherwise provided in division (B)(2) of this section, no
political subdivision shall require any of its employees, as a condition of employment, to reside
in any specific area of the state.” The exception may pertain to those employees that are
required to respond to emergencies or disasters, and a successfully filed initiative petition could
require that those personnel live in the county or adjacent county where the political
subdivision is located.

Q. Can a person serve simultaneously in two public positions?

The principal is well established that a person may not serve simultaneously in two public
positions when he is subject to an impermissible conflict of interest. An impermissible conflict
of interest occurs when a person's “responsibilities in one position are such as to influence the
performance of his duties in the other position, thereby subjecting him to influences which may
prevent his decisions from being completely objective.” In order to determine whether an
impermissible conflict of interest exists between two positions, we must first review the
powers, duties, and responsibilities bestowed upon each position. This review will enable us to
determine whether a person who holds the two positions simultaneously will confront a conflict
of interest when he exercise the powers, duties, and responsibilities in either or both positions.
Due to the broadness of this topic, and case specific nature, it is advised that the township
trustees consult their legal counsel on a case to case basis. 2002 Op. Att’y Gen. No. 2002-012.

Q. Can a person serve simultaneously as a township fiscal officer and a county commissioner?

A person may serve simultaneously as a township fiscal officer and county commissioner
within the same county, provided that as a township fiscal officer he does not prepare or present
the township’s tax budget to the county budget commission or explain to the county budget
commission the township’s need for moneys from the undivided local government fund and the
undivided local government revenue assistance fund. As county commissioner, he may not
participate in any deliberations, discussions, negotiations, or votes concerning annexation or
detachment proceedings involving the township, a contract between the county and township,
or an alternative method of apportioning the undivided local government fund and the
undivided local government revenue assistance fund. 2003 Op. Att’y Gen. No. 2003-006.



TOWNSHIP OFFICERS AND EMPLOYEES

TOWNSHIP OFFICERS AND GENERALLY (CONTINUED)

Qualifications for Office (Continued)

L
7. Q.
A.
8. Q.
9.
A.

Can a person serve simultaneously as a township trustee and a member of the county planning
commission?

A person may serve simultaneously as a township trustee and a member of the county planning
commission, provided that as a township trustee and planning commission member he does not
participate in any deliberations, discussions, negotiations, or votes concerning matters in which
he has a conflict of interest that is prohibited by applicable statutes governing conflicts of
interest. 2003 Op. Att’y Gen. No. 2003-041.

Can a person serve simultaneously as a member or a township board of zoning appeals and
member of the county planning commission?

Yes. 2003 Op. Att’y Gen. No. 2003-041.

Can a person serve simultaneously as a trustee of a township and a member of a county rural
zoning commission?

Yes. A person may serve simultaneously as a trustee of a township that has not adopted a
limited home rule government pursuant to O.R.C. chapter 504 and member of a county rural
zoning commission. 2004 Op. Att’y Gen. No. 2004-015.

Additional information regarding compatibility of public offices or positions can be found at
https://www.ohioattorneygeneral.gov/About-AG/Service-Divisions/Opinions/Compatibility-of-

Public-Offices-or-Positions. For specific cases of simultaneous service, a board of township trustees

should contact its legal counsel.

Nomination and Election of Township Officials

. Q.
A.
2. Q.
A.
3. Q.
A.
4. Q.
A.

How are candidates for township offices of trustee and fiscal officer nominated?

Nominations of candidates for election as officers of a township shall be made only by
nominating petition, unless a majority of the electors of such township have petitioned for a
primary election. The nominating petitions of nonpartisan candidates shall be signed by not
less than twenty-five qualified electors of the township. The nominating petitions must be filed
with the board of elections not later than four p.m. of the ninetieth day before the day of the
general election. O.R.C. 3513.253.

When and how are township trustees and the fiscal officer elected?

They are elected on a nonpartisan ballot on the first Tuesday following the first Monday in
November, in the odd-numbered year. O.R.C. 3501.02(D), 3501.01(A), and 3505.04.

What is the correct fee for a candidate for the office of township fiscal officer to pay in filing a
nominating petition with the board of elections?

The amount required of a candidate filing a nominating petition under O.R.C. 3513.10(A) is ten
dollars ($10), with an additional twenty dollars ($20) to be paid at that same time under O.R.C.
3513.10(B).

What is the correct fee for a candidate for the office of township trustee to pay in filing a
nominating petition with the board of elections?

The amount required of a candidate filing a nominating petition under O.R.C. 3513.10 is ten
dollars ($10), plus an additional fee of twenty dollars ($20) to be paid at the same time under
O.R.C. 3513.10(B).

A-2



TOWNSHIP OFFICERS AND EMPLOYEES

TOWNSHIP OFFICERS AND GENERALLY (CONTINUED)

Term of Office

Q.

A
Q.
A

In what year should a township elect two trustees?

. Two trustees shall be elected in 2001 and every four years thereafter. O.R.C. 505.01.

In what year should a township elect one trustee and a township fiscal officer?

. One trustee and a township fiscal officer shall be elected in 2007 and every four years

thereafter. O.R.C. 505.01, 507.01.

Q. What is the term of office?

The term of office is for four years and until a successor is elected and qualified. O.R.C.
505.01, 507.01, 3.01.

Q. When does the term of office begin?

In the case of the township trustee, the term of office begins on the first day of January
following the election. In the case of the township fiscal officer, the term of office begins on
the first day of April following the election. O.R.C. 505.01, 507.01.

Certificate of Election

Q.

A.

How does the successful candidate for the office of township trustee or fiscal officer receive
notice of election?

0O.R.C. 3505.38 requires the board of elections to issue a certificate of election to the successful
candidate after the time within which applications for recounts of votes has expired and after
recounts of votes which have been applied for are completed.

Oath of Office

Q.

A
Q.
A

Is a township trustee or fiscal officer required to take an oath of office?

. Yes. O.R.C. 3.22, so requires.

What oath is a trustee or fiscal officer required to take?

. In accordance with Article XV, Section 7 of the Constitution of Ohio and O.R.C. 3.23, a trustee

or fiscal officer must take an oath or affirmation to support the Constitution of the United
States, and of the State of Ohio, and to faithfully discharge the duties of his office.

Q. Who can administer the oath of office?

The oath of office may be administered by any elected official to an elected or appointed
official who is within the geographical limits of the constituency of the official administering
the oath. Members of the general assembly may administer the oath of office to any elected or
appointed official for any office established by the constitution or laws of this state. In
addition, any judge of any court established by the constitution of this state, as well as any
notary public, may administer an oath of office. The township fiscal officer may administer an
oath of office. O.R.C. GC 3.24 and O.R.C. 507.06.
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TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Oath of Office (Continued)

Q.

A.

If the oath of office of a township officer is taken before an officer other than the township
fiscal officer, how is the fiscal officer notified of this fact?

The officer before whom such oath is taken has the duty forthwith to deposit with the fiscal
officer of the township a certificate of such oath. O.R.C.503.26

Giving Bond

S S el

Is a trustee required to give bond before entering upon the duties of his office?
Yes, each trustee is required to give a bond of not less than $1,000. O.R.C. 505.02.
To whom is the bond of the trustee given?

The bond is given to the state for the use of the township. O.R.C. 505.02.

To whom is the bond of the fiscal officer payable?

The bond is payable to the board of township trustees. O.R.C. 507.03.

In what amount should the bond be given by a township trustee?

In the case of a township trustee the bond should be given in the sum of one thousand dollars,
although under certain circumstances, additional bond may be required by the judge who
approves the bond of the trustee. O.R.C. 505.02 and 505.03..

Q. In what amount should the bond be given by a township fiscal officer?

A. In the case of a township fiscal officer, the minimum bond amount is set by statute (O.R.C.

507.03) based on the budget of the township:

Township Budget Minimum Bond
$50,000 or less $10,000
$50,001 to $100,000 $35,000
$100,001 to $250,000 $60,000
$250,001 to $500,000 $85,000
$500,001 to $750,000 $110,000
$750,001 to $1,500,000 $135,000
$1,500,001 to $3,500,000 $160,000
$3,500,001 to $6,000,000 $195,000
$6,000,001 to $10,000,000 $220,000
$10,000,001 or more $250,000

In addition any assistant(s) must also give a bond for the same amount indicated above. O.R.C.
507.02 and 507.03.
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11.

12.

TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Giving Bond (Continued)

Q.

A.

When must a township fiscal officer be covered by the new bond minimum?

A fiscal officer who entered upon duties of office prior to November 5, 2004 and gave bond in
accordance with O.R.C. 507.03 then in effect, and has provided the bond required to qualify for
office is not required to provide a bond that meets the new minimum requirements during the
current term of the incumbent fiscal officer. An individual who seeks to enter into the office of
fiscal officer on or after November 5, 2004, either to begin a new term or to fill a vacancy
during an existing term, is required to give bond at not less than the minimums currently
provided for in O.R.C. 507.03. 2005 Op. Att’y Gen. No. 2005-004.

If, for the same amount of the premium, a township trustee would be able to obtain bond in an
amount greater than $1,000.00, for example, $2,000.00, may the trustee purchase such a bond?

Yes. Although not a legal requirement, it is suggested the maximum coverage that can be
obtained for the same premium that would be paid for a $1,000.00 bond be obtained. O.R.C.
505.02

May bond be entered into with an authorized guarantee company as surety or must personal
bond be given?

A duly authorized guarantee company may act as one or both of the sureties required by O.R.C.
505.02, as authorized by O.R.C. 3929.14 and 3929.16.

Q. May township trustees and/or the township fiscal officer be covered by a blanket bond?

A. No. 1965 Op. Att’y Gen. No. 65-087.

If personal bond is given, how many sureties are necessary and what must their qualifications
be?

Such a trustee's bond must be signed by at least two individual sureties who must be residents
of the township, or a corporate surety. O.R.C. 505.02.

May the premium of a licensed surety company on the bond of a township trustee or fiscal
officer be paid out of the township treasury?

Yes. O.R.C. 3929.17.

Q. When may a trustee be required to give additional bond or a new bond?

A.

When the approving judge finds it necessary and on application of at least twelve freeholders
(person(s) having title to realty) of the township. O.R.C. 505.03.

Approving the Bond

Q.
A.

May a trustee or fiscal officer act as surety on another trustee's or fiscal officer's bond?

Although there is no specific prohibition against this practice, such an arrangement is not good
public policy and should be avoided.

Q. For what length of time should the bond run?

0O.R.C. 505.02 states that the length of the bond should run for the trustee’s term of office.

A-5



TOWNSHIP OFFICERS AND EMPLOYEES

TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Approving the Bond (Continued)

Q.

A.

May a probate judge approve the bond of a township trustee?

No. O.R.C. 505.02 requires that such bond be approved by a judge of the county court or judge
of a municipal court having jurisdiction in the township.

Q. Who approves the bond of a newly elected fiscal officer?

The board of township trustees shall approve the fiscal officer's bond. O.R.C. 507.03.

Is the fiscal officer of a board of township trustees required to keep any record of the
acceptance of bonds of township officers?

Yes. O.R.C. 507.04 requires that the township fiscal officer record the acceptance of the bonds
of township officers.

Filing Bond

Where shall the bond of a trustee be filed?

Such bond shall be deposited with the township fiscal officer, who is then required to record it
in the township bond book. O.R.C. 507.04..

Q. Where shall the bond of a fiscal officer be filed?

Such bond shall be recorded by the fiscal officer and filed with the county treasurer. O.R.C.
507.03.

Vacancy in Township Office

Q.

A.

What are some of the ways in which a vacancy in the office of township trustee or fiscal officer
might arise?

A vacancy might occur by reason of non-acceptance of the office by a newly elected candidate
for the office of trustee or fiscal officer. A vacancy might occur by reason of death or removal
of the person chosen for the office. A vacancy would also occur whenever a township trustee
or fiscal officer should cease to reside in the township or if such trustee were absent from the
township for 90 consecutive days except in the case of sickness or injury, or U.S. military
service. O.R.C. 503.24, 503.27, and 503.241.
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TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Vacancy in Township Office (Continued)

Q.

If a trustee or fiscal officer dies, resigns, refuses to accept office, or a vacancy in the office of
township trustee or township fiscal officer arises for any reason, who has the authority to fill
such a vacancy?

Such vacancy must be filled in accordance with O.R.C. 503.24. Under this section, the board
of township trustees shall appoint a person having the qualifications of an elector to fill such
vacancy for the unexpired term or until a successor is elected. If a township is without a board
or if no appointment is made within 30 days after the occurrence of a vacancy, a majority of the
persons designated as the committee of five on the last-filed nominating petition of the
township officer whose vacancy is to be filled who are residents of the township shall appoint a
person having the qualifications of an elector to fill the vacancy for the unexpired term or until
a successor is elected. If at least three of the committee members who are residents of the
township cannot be found, or if that number of such members fails to make an appointment
within ten days after the 30-day period in which the board of township trustees is authorized to
make an appointment, then the presiding probate judge of the county shall appoint a suitable
person having the qualifications of an elector in the township to fill the vacancy for the
unexpired term or until a successor is elected. If a vacancy occurs in a township elective office
more than 40 days before the next general election for municipal and township officers, a
successor shall be chosen at that election to fill the unexpired term, provided the term does not
expire within one year from the day of the election. If the term expires within one year from
the day of the next general election for municipal and township officers, an appointed successor
shall serve out the unexpired term.

If, because of a boundary change, a township officer no longer resides in the township in which
he was elected to serve as office holder, under the provisions of O.R.C. 503.24, does the 30 day
period in which a board of township trustees must appoint a new township trustee begin to run
from the actual time the township officer ceases to reside in the township or from the time the
trustees, under O.R.C. 503.241, declare a vacancy to exist in such office?

The 30 day period begins to run from the actual time the township officer ceases to reside in the
township. Although O.R.C 503.241, states that such office shall be deemed vacant and the
board of township trustees shall declare a vacancy to exist in such office, the second paragraph
of O.R.C 503.24, provides that the township trustees shall have 30 days “after the occurrence of
a vacancy on the board” within which to fill the vacancy. If it were to be said that the time did
not begin to run until the township trustees declared the office vacant, the township trustees
might delay indefinitely declaring the office vacant. Therefore, it must be concluded that the
language in O.R.C 503.241 does not control in this instance, and the vacancy would be said to
occur when the township trustee ceases to reside within the limits of the township, whether or
not the township trustees have declared the office vacant.

If a township trustee or fiscal officer establishes a temporary residence to be near his place of
business, but retains a permanent residence in the township of which he is fiscal officer or
trustee, would the establishment of the temporary residence outside the township disqualify him
from holding the office of fiscal officer or trustee in the township, thus creating a vacancy in
the office?

It is well settled in Ohio that the “legal residence” of a person, as defined in relation to the
holding of a public office, is that place where his habitation is fixed and permanent, and to
which, whenever he is absent, he has the intention of returning. Thus, removal for temporary
purposes would not create a vacancy in the office, unless he was absent from the township for
ninety consecutive days without a proper excuse. O.R.C. 3503.02.
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TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Vacancy in Township Office (Continued)

Q.

A.

Does the removal of a township trustee or fiscal officer from the township of which he is an
officer create a vacancy in the board of trustees or office of fiscal officer?

A “removal” of a township trustee or fiscal officer which is of such a nature that he is no longer
an elector of that township creates a vacancy in the office. O.R.C. 503.24

If a vacancy on the board of township trustees is caused by the inability of one of the trustees-
elect to qualify, i.e. refuse to take the oath, refuse to provide bond, not a resident of the
township; is there any process by which one of the old trustees could continue on, on the theory
that his successor has not been properly elected or qualified?

No. The vacancy on the board of trustees existing by reason of the ineligibility of the trustee-
elect should be filled by appointment, as provided in O.R.C. 503.24. There is no authority for a
trustee to hold over for the unexpired term in such an instance.

Mr. P, whose name appeared on the ballot as a candidate for election, served during the election
as presiding judge in one of the election precincts of the township for which he was a candidate.
(A) If he receives enough votes to be elected, will he be issued a certificate of election by the
election officials? (B) If so, may he proceed to qualify for the office of township trustee?

(A) If Mr. P receives enough votes to be elected, he will be issued a certificate of election. (B)
Even so, Mr. P will not be qualified to take office because O.R.C. 3501.15, provides that no
person who is a candidate for an office or position to be voted for by the electors of a precinct
shall serve as a precinct election officer in said precinct.

Q. Is the absence of a township officer a sufficient basis for declaring a township office vacant?

Yes. Under O.R.C. 503.241, if a township officer is absent from the township for 90
consecutive days, his office shall be deemed vacant, and the board of township trustees shall
declare a vacancy to exist in such office.

How many meetings may a township trustee miss, if the board meets twice a month, before the
other members of the board of township trustees may declare the office vacant?

Failure to attend meetings is not a basis upon which the township trustees may declare the
office of township trustee vacant. It is true that O.R.C. 503.241 provides that township trustees
are authorized to declare the office of township trustee vacant (1) if the township trustee ceases
to reside in the township, or (2) if the township trustee is absent from the township for 90
consecutive days. However, the absence referred to in O.R.C. 503.241, has been determined to
mean a physical removal from the township for the 90 day period, and does not include a
merely constructive removal resulting from failure to attend meetings. 1965 Op. Att’y Gen.
No. 1965-070.
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12.

13.

14.

TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Vacancy in Township Office (Continued)

Q.

The fiscal officer of a township is re-elected, but an illness makes it impossible for him to
attend to the duties of his office. What can the township trustees do if he refuses to resign for
the new term to which he was re-elected?

Township trustees are authorized to declare vacancy only under the circumstances set forth in
O.R.C. 503.241. O.R.C. 503.241 specifically provides that illness shall not be considered an
absence, which would authorize the township trustees to declare the office vacant, unless the
officer who is ill has failed to cause to be filed with the township trustees a physician's
certificate of his illness within 10 days after the expiration of the 90 consecutive days of
absence from the township. The trustees are empowered to appoint a deputy township fiscal
officer when a township fiscal officer is unable to carry out the duties of his office. Such
deputy fiscal officer shall serve during the period of time the fiscal officer is absent or
incapacitated, or until a successor fiscal officer is elected or qualified. O.R.C. 507.02.

Q. What if two trustees are away from their offices at the same time?

There cannot be a quorum until one or both absent trustees return(s) and a majority of the
trustees exits. 1965 Op. Att’y Gen. No. 1965-070.

Q. Under what circumstances must the township trustees appoint a deputy fiscal officer?

When the township fiscal officer is unable to carry out the duties of the office because of
military service, a court ordered suspension under section 507.13, or other disqualification or
incapacity, the township trustees are required to appoint a deputy fiscal officer to perform the
duties of the fiscal officer during the period of disqualification or disability. O.R.C. 507.02.

Q. How is the compensation of the fiscal officer and deputy fiscal officer established?

The board of trustees shall, by resolution, adjust and determine the compensation of the fiscal
officer and deputy fiscal officer. The total compensation of both the fiscal officer and any
deputy fiscal officer shall not exceed the sums fixed by O.R.C.507.02 in any one year.

Why is a nonresident of a township ineligible to be appointed to the office trustee or fiscal
officer?

Article XV, Section 4 of the Constitution of Ohio, requires any person elected to any office in

the state to have the qualifications of an elector. O.R.C. 3.15(A)(3) states “Each person holding
an elective office of a political subdivision shall be a resident of that political subdivision.”
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TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Vacancy in Township Office (Continued)

Q.

A.

May the duties of elected township officers be assigned during a medical emergency?

The duties of a township trustee may not be assigned to another person during a medical
emergency that renders the trustee unable to discharge the duties of his office. 2008 Op. Att’y
Gen. No. 2008-038. When a township fiscal officer is unable to carry out the duties of office
because of illness, because of entering the military service of the United States, because of a
court ordered suspension as provided for under section 507.13 of the Revised Code, or because
the fiscal officer is otherwise incapacitated or disqualified, the board of township trustees shall
appoint a deputy fiscal officer, who shall have full power to discharge the duties of the office.
O.R.C. 507.02

Are the provisions of law pertaining to mutual aid agreements, the propriety of assigning duties
to elected township officers, or filling vacancies in elected township offices affected by federal
and state declarations of emergency?

The provisions of law pertaining to (1) the authority of a township to enter into mutual aid
agreements for reciprocal road maintenance and repair services, (2) the propriety of assigning
the duties of elected township officers, and (3) filling vacancies in elected township offices are
not repealed or otherwise affected by federal and state law empowering federal, state, and local
officials to declare a state of emergency in a township or the type of emergency the township is
confronting. 2008 Op. Att’y Gen. No. 2008-038.

Illegal Interest in Public Contracts

Q.

A.

Do the criminal portions of the Ohio Revised Code cover the area of criminal liability for
possessing an unlawful interest in a public contract?

Yes. This topic is now comprehensively treated in O.R.C. 2921.42.

Q. To whom is this statute applicable?

A. ltis applicable to all “public officials.” This includes not only any elected or appointed officer,

but also employees or agents of a political subdivision. Therefore, all township officers and
employees are criminally liable under this code section if the other elements of the crimes are
present. ‘“Public official” is defined in O.R.C. 2921.01. This statute applies to temporary as
well as permanent “public officials.”

Is a public official who is unaware that his interest in a public contract is illegal free from
criminal liability?

No. Although it must be established that the official was aware of his interest in the contract,
there is no need to show that he was aware of the illegality of his interest. O.R.C. 2921.42;
State v. Pinkney, 36 Ohio St.3d 190 (1988).

Assuming that the requisite status and interest is present, what conduct is prescribed by the
statute?

O.R.C. 2921.42 provides: No public official shall knowingly do any of the following:

(1) Authorize, or employ the authority or influence of his office to secure authorization of any
public contract in which he, a member of his family, or any of his business associates has
an interest;
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TOWNSHIP OFFICERS GENERALLY (CONTINUED)

Illegal Interest in Public Contracts (Continued)

(2) Authorize, or employ the authority or influence of his office to secure the investment of
public funds in any share, bond, mortgage, or other security, with respect to which he, a
member of his family, or any of his business associates either has an interest, is an
underwriter, or receives any brokerage, origination, or servicing fees.

(3) During his term of office or within one year thereafter occupy any position of profit in the
prosecution of a public contract authorized by him or by a legislative body, commission, or
board of which he was a member at the time of authorization, unless the contract was let by
competitive bidding to the lowest and best bidder.

(4) Have an interest in the profits or benefits of a public contract entered into by or for the use
of the political subdivision or governmental agency or instrumentality with which he is
connected.

(5) Have an interest in the profits or benefits of a public contract which is not let by
competitive bidding when required by law, and which involves more than one hundred fifty
dollars.

. What penalties attach for violation of O.R.C. Section 2921.42?

. Violation of division (A) (1) or (2) of this section is a felony of the fourth degree. Violation of

division (A) (3), (4), or (5) of this section is a misdemeanor of the first degree. Penalties vary,
with potential fines and terms of imprisonment. O.R.C. 2921.42(E).

. O.R.C. 511.13 also addresses illegal interest in public contracts. Are O.R.C. 511.13 and O.R.C.

2921.42 dependent upon each other?

. No. O.R.C. 511.13 prohibits any officer or employee of a township from being interested in a

contract entered into by the township unless the employee or officer is a shareholder but not a
director of officer of the contracting corporation, and his or her only interest in the corporation
consists of less than 5% of the corporate stock which is worth less than $500.00. Also, the
officer or employee must file with the county commissioners an affidavit to that effect. O.R.C.
511.13 is not dependent upon O.R.C. 2921.42 and must be construed and applied separately.
O.R.C. 511.13 provides a broader prohibition than O.R.C. 2921.42 but, unlike O.R.C. 2921.42,
provides no criminal sanctions. (1982 Op. Att’y Gen. No. 82-008 approved and followed).
2007 Op. Att’y Gen. No. 2007-044. O.R.C. 2921.42(G) contains certain notable exceptions to
the criminal prohibitions contained in that section.

. If a person is elected to office as a Township Trustee, and prior to his taking office he is party

to an ongoing multi-year contract to supply the Township with garage storage facilities for a
number of years in the future, may he continue to benefit from that pre-existing multi-year
contract after taking office? If not, do the other Township Trustees have a legal duty to take
steps to set aside that contract to avoid paying the newly-elected Trustee payments that would
otherwise be due under that pre-existing contract?

. If a person enters into an ongoing multi-year contract to supply a township with garage storage

facilities for a number of years in the future and is subsequently elected to the office of
township trustee, the person is prohibited by O.R.C. 511.13 from serving as township trustee
and continuing to have an interest in that preexisting multi-year contract. To avoid the
prohibited conflict, the person may refuse the office of township trustee or, prior to taking
office as trustee, divest himself or herself of the interest in the contract. O.R.C. 511.13 does not
impose upon the other trustees the legal duty to take steps to set aside the contract. 2007 Op.
Att’y Gen. No. 2007-044.
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Illegal Interest in Public Contracts (Continued)

Q

If a Township Trustee owns a garage that he leases to a third party, and that third party then
subleases the garage to the Township, does the Trustee continue to have sufficient “interest” in
a contract with the Board such that this arrangement violates O.R.C. 511.13, provided the lease
and/or sublease serve to eliminate any contractual relationship directly between the Township
and the Trustee (and indeed provide for the Trustee being denied many of the typical rights of a
landlord)?

If the garage owner and the township void the ongoing multi-year contract and replace it with
an arrangement under which the garage owner leases the garage to a third party who is expected
to and does sublease the garage to the township, and if the garage owner takes office as
township trustee, the trustee/owner has not divested himself of all interests in contracts of the
township under O.R.C. 511.13. Rather, even if the lease/sublease arrangement serves to
eliminate any direct contractual relationship between the township and the trustee/owner and
denies the trustee/owner many of the typical rights of a landlord, the trustee/owner has a
prohibited interest under O.R.C. 511.13 in the township’s sublease, which provides for moneys
of the township to be paid to rent the trustee/owner’s garage and to be channeled to the
trustee/owner. 2008 Op. Att’y Gen. No. 2008-008.

Do the provisions of O.R.C. 511.13, which prohibit members of a Board of Trustees and
officers and employees of a Township from having an interest in contracts entered into by the
Board, unless the criteria for a permissible interest set forth in that section is met, limited to a
five percent (5%) or less ownership of shares in a company, by an individual who is not an
officer or director thereof, with a value of no more than five hundred dollars ($500.00), apply to
prohibit all contracts not meeting such criteria, when a Trustee, officer or employee of the
Township simply works for the company for which a contract is proposed, or should a
particularizing inquiry be utilized to determine the existence of a direct pecuniary or personal
interest?

A trustee, officer, or employee of a township who is employed by an entity with which the
township enters into a contract has an interest in the contract for purposes of O.R.C. 511.13,
regardless of whether it can be demonstrated that the trustee, officer, or employee has a direct
pecuniary or personal interest in the contract. 2008 Op. Att’y Gen. No. 2008-002.

Insurance as Compensation

1.

Q.

A.

May township officers receive the benefits of a health insurance plan, with the premiums of
such plan paid for with public funds?

Yes, but such benefits are subject to the limitations discussed below. O.R.C. 505.60

Assuming that a board of township trustees were to adopt an insurance plan for township
officers, would such a plan be considered part of the officers' “compensation”?

Yes. AOS Bulletin 96-002.

Does this imply that the insurance premiums are to be paid from the annual salary of a
township officer or that the salary is to be reduced by the amount of the premiums?

No, it is to be paid in addition to the salary of the officer. AOS Bulletin 96-002.
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Insurance as Compensation (Continued)

Q.

Can a board of township trustees reimburse a township officer, who was denied coverage by the
township's regular health insurance carrier, for the cost of the officer’s independently obtaining
health insurance coverage for the officer and the officer’s immediate dependents through the
officer’s outside employment.

O.R.C. 505.60 (D) authorizes such reimbursement payments. In 2015, however, the United
States Internal Revenue Service, and the United States Department of Labor issued guidance
indicating that, under the Federal Affordable Care Act, such reimbursements would be subject
to Federal penalty unless they were integrated into a group health plan. See Department of
Labor Technical Release No. 2013.03; IRS Bulletin 2015-17, and 2015 Op. Att’y Gen. No.
2015-021. The Federal 21* Century Cures Act which became effective on January 1, 2017,
however, now permits such reimbursements which are not integrated to a health plan as to
employers which employ fewer than fifty full-time or full-time equivalent employees as
described in the law, but only when the qualifying employer does not offer any group health
plan to its employees and officers, and reimbursements are available to all employees and
officers on the same terms. It is recommended that, before undertaking any such
reimbursement program, township officials consult with legal counsel and/or a qualified
insurance consultant. O.R.C. 505.60 and 505.602.

Can a board of township trustees reimburse a township officer, who elects not to participate in
the coverage by the township’s regular health insurance carrier, for the cost of the out-of-pocket
premium attributable to that officer for health care coverage provided through the employer of
the spouse of the officer?

O.R.C. 505.60 authorizes such reimbursement payments, but only for those insurance policies
described in O.R.C. 505.60(A), and only if the township adopts a resolution in accordance with
O.R.C. 505.601(A) and (C) that authorizes such reimbursement. See answer to question 1.4
above. 2005 Op. Att’y Gen. No. 2005-038.

Can a board of township trustees pay directly to the employer of the spouse of a township
officer that portion of the cost of health insurance premium the employer attributes to the

coverage provided the township’s officer?

No. 2005 Op. Att’y Gen. No. 2005-038.

Q. When may insurance coverage be authorized for an officer?

It must be authorized before the commencement of the term for which the officer has been
elected or appointed. Ohio Const., Art II, Section 20, provides: “The General Assembly, in
cases not provided for in this Constitution, shall fix the term of office and the compensation of
all offices but no change therein shall affect the salary of any officer during his existing term,
unless the office be abolished.” The terms “salary” and “compensation,” as used in this
section, are synonymous. Thus any insurance plan authorized after commencement of office
would be a “change in salary,” and therefore unconstitutional. 1981 Op. Att’y Gen. No. 1981-
099; AOS Bulletin 96-002.
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Insurance as Compensation (Continued)

Q. Brownheim Township negotiated a health insurance plan for its officers with a reputable

insurance company. A contract was executed; premiums were paid out of township funds; and
coverage for the officers was properly authorized prior to the commencement of their terms.
However, the policy lapsed during the officers' existing terms, and a new policy with identical
benefits has to be negotiated. This was done, but the new policy required higher premiums.
Under these new circumstances, would the increased cost constitute a ‘“change in
compensation?”’

. An increase in the cost of insurance coverage furnished to elected officials and township

employees without an increase in the extent of insurance coverage is not in violation of Ohio
Constitution, Art. II, Section 20. 1981 Op. Att’y Gen. No. 1981-099.

. One of Brownheim Township's Trustees elected not to participate in a hospitalization plan

offered by the township, even though he is properly authorized to do so at the beginning of his
term of office. If he later changes his mind and decides to participate, will such participation be
in violation of Ohio Const. Art II, Section 20?

A. No. The goal of this constitutional section is clear. It is to prevent the pay or compensation of

a public official from being modified by action taken during his or her current terms. However,
that rationale does not apply to this situation. This trustee should not be penalized for declining
insurance which was properly available to him at the beginning of his term. Therefore, he may
later exercise an option to accept the insurance without violating Ohio Const., Art. II, Section
20, even though he had previously declined it, provided that the insurance was available to him
at the commencement of his term of office. Such a trustee may opt to participate in an
insurance plan even though his elected predecessor decided not to do so, provided that the plan
was available prior to the actual commencement of his term in office. 1978 Op. Att’y Gen. No.
1978-054 and 2012 Op. Att’y Gen. No. 2012-024.

Waiver of Compensation

Q. May a township officer voluntarily waive compensation (either salary or benefits) at any time

during their term of office?

A. As stated in State ex rel. Hess v. City of Akron, 132 Ohio St. 305 (1937): “The occupant of a

public office may waive part of the established salary thereof,” and “[sJuch a waiver is not
contrary to public policy.” 2012 Op. Att’y Gen. No. 2012-024



TOWNSHIP OFFICERS AND EMPLOYEES

II. TOWNSHIP TRUSTEES

Compensation of Trustees

1. Q. How is the compensation of a township trustee determined?

A. Township trustees are compensated on either a per diem or salary basis in the amounts set forth
in O.R.C. 505.24. The township trustees’ salaries are limited to two hundred (200) days
annually. The amount of compensation varies with the township budget, as indicated in the
following table:

Township Budget 2017 2018 2019
(1.75% increase)
$250,000 or less $40.41 $40.41 $41.12
$250,000.01 — 500,000 $46.80 $46.80 $47.62
$500,000.01 — 750,000 $49.63 $49.63 $50.50
$750,000.01 — 1,500,000 $56.71 $56.71 $57.70
$1,500,000.01 — 3,500,000 $62.39 $62.39 $63.48
$3,500,000.01 — 6,000,000 $68.06 $68.06 $69.25
$6,000,000.01 — 10,000,000 $88.19 $88.19 $89.73
Greater than $10,000,000 $113.38 $113.38 $115.36

Only those township officials elected or appointed on or after January 1, 2019 are entitled to the
increase in 2019, as current officials are not eligible for midterm increases pursuant to the Ohio
Constitution.

Definition of Budget

Is it the amount of the budget that is the controlling factor in determining the compensation of a
township trustee or is it the receipts and expenditures of the township?

In determining the compensation of a trustee, the controlling factor is the budget and not the
receipts and expenditures. O.R.C. 505.24.

As used in O.R.C. 505.24, relative to compensation of a township trustee, what is the meaning of

. Q.

A.

2 Q.
the term “budget”?

A.

Ordinarily the word “budget” means the request filed with the budget commission by the taxing
authority. However, if that definition were used in determining the compensation of a township
trustee there would be nothing to prevent any township from filing a request for an amount in
excess of $50,000.00 of the available resources for use in that fiscal year. Therefore, “budget”
must be interpreted as the amount of money that the budget commission certifies that the trustees
of a township would have available for expenditures during the fiscal year, as shown on its latest
amended official certificate of estimated resources. For this purpose, “budget” means the official
certificate of estimated resources of the township and any amended certificates issued by the
county budget commission. 1992 Op. Att’y Gen. No. 1992-003; 1999 Op. Att’y Gen. No. 1999-
015.



TOWNSHIP OFFICERS AND EMPLOYEES

II.

TOWNSHIP TRUSTEES (CONTINUED)

Definition of Budget (Continued)

Q.

If the township has a budget of $10,000 and then amended the budget in that year so that, as
amended, the budget is now $21,000, which budget is controlling as to the compensation of a
trustee?

In such an instance, the compensation of a township trustee would be controlled by the budget as
amended and supplemented, and not the original budget adopted by the township trustees,
assuming that an amended official certificate of estimated resources had been obtained from the
budget commission recognizing this additional revenue. 1979 Op. Att’y Gen. No. 1979-006 and
1999 Op. Att’y Gen. No. 1999-015. See the following two questions and answers for further
clarification.

If the township has a budget of $100,000, subsequently amended to $101,000, how does such an
amendment of the budget affect the per diem to which a trustee is entitled?

After an amendment of the budget as specified, the per diem of the trustee for the remainder of
the year is that established by statute for the higher budgetary level. He may not, however,
enjoy the benefits of this increase retroactively, and be paid the higher rate for days of work
preceding amendment of the budget. Rather the trustee receives the higher salary, only from the
date the County Auditor approved the amended certificate. 1979 Op. Att’y Gen. No. 1979-006;
1992 Op. Att’y Gen. No. 1992-003; 1999 Op. Att’y Gen. No. 99-015.

If the township has a budget of $100,000, subsequently amended to $101,000, how does such an
amendment of the budget affect the annual salary to which a trustee is entitled?

The annual salary would be increased on the effective date of the budget increase to the salary
for the higher compensation bracket. This increase must, however, be pro rated for the portion
of the year remaining after the effective date of the increase and would not result in a retroactive
payment for the portion of the year already served. 1999 Op. Att’y Gen. No. 99-015.

What Constitutes a Day’s Work

Q.

A.

If a township trustee, on a per diem basis, works on the township roads and in the evening of that
same day attends a township meeting, what compensation is he entitled to?

Since the township trustee is entitled to a fixed payment for each day of service in the business
of the township, the service on the road and the attendance at a regular or special meeting in the
evening of the same day would constitute one day's service in the business of the township and
such trustee would be entitled only to his per diem for such duties. O.R.C. 505.24.

If the township trustees, on a per diem basis, are called in by the county engineer for the
purpose of revising the road mileage and in the evening of the same day the trustees meet to
make appropriations for the year, are the township trustees entitled to their per diem for each
meeting?

No. According to the provisions of O.R.C. 505.24, township trustees are entitled to a fixed

payment per day for services rendered in the interest of the township. Therefore, they could not
receive their per diem for each meeting.
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II.

TOWNSHIP TRUSTEES (CONTINUED)

What Work is Compensable

Q.

May a trustee who is employed in private industry legally be paid his/her per diem as township
trustee if such trustee takes care of his duties as trustee after regular working hours, Saturdays,
Sundays and holidays?

Yes. O.R.C. 505.24.

Q. Ifatrustee is sick but not bedfast and is unable to go out on the road, can he draw his salary?

A. Trustees paid on a per diem basis may be paid for work actually done in the service of the

township, and properly presented to the fiscal officer. Therefore, an ill trustee who could not
work could not be paid. However, trustees compensated on a salary basis could receive salary
payments despite an illness. O.R.C. 505.24.

Method of Payment

Q.

The method of determining the compensation of a trustee, as presented in answer 1 (Definition
of Budget, pg. A-12), is quite clear. By what method, however, are the trustees paid? At
monthly or weekly intervals?

Two methods of payment are acceptable: (1) trustees may be paid on a per diem basis, or (2)
they may elect to be paid by annual salary in equal monthly installments. O.R.C. 505.24.

Q. How are trustees paid on a per diem basis?

If the township maintains the per diem method of compensation, the board of township trustees
must establish, by resolution, a method by which the board members shall periodically notify
the township fiscal officer of the number of days spent in the service of the township and the
kinds of service rendered on those days. It is the position of the Auditor of State that such
notice must: (a) be reduced to writing; (b) indicate the number of days of service; and (c)
indicate the kind of service rendered on each day. The per diem compensation must be paid
from the township general fund or from other township funds in proportion to the kinds of
service rendered. This notice must be kept by the fiscal officer. Failure to file and maintain
such notice properly may result in findings for recovery or adjustments to the township
financial statements. O.R.C. 505.24.

At what intervals should the trustee present his service record for payment?

A. This interval should be specified in the resolution of the board of township trustees. This

interval will depend on how the frequency and timing of payroll is determined and should be
specified in a resolution of the board of township trustees. O.R.C. 505.24.

Must the trustee's service record be notarized?

A. No. O.R.C. 505.24 does not require the record be notarized.
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II.

10.

TOWNSHIP TRUSTEES (CONTINUED)

Method of Payment (Continued)

Q.

A.

If the general fund of a township cannot support the compensation for all of the trustees, can
any portion of their salary be allocated from other township funds?

Yes. O.R.C. 505.24(D) states that trustees that are paid by the “per diem” method must
document “...number of days spent in the service of the township and the kinds of services
rendered on those days. The per diem compensation shall be paid from the township general
fund or from other township funds in such proportions as the kinds of services performed may
require.” Also, see 2004 Op. Att’y Gen. No. 2004-036. If the trustees are paid by the “salary”
method, O.R.C. 505.24(D) states: “Each trustee shall certify the percentage of time spent
working on matters to be paid from the township general fund and from other township funds in
such proportions as the kinds of services performed.” AOS Bulletin 2011-007 provides
additional information on this issue.

How are trustees paid on a salary basis?

A. The salary may not exceed the maximum amount which the trustee could receive if he were

paid on a per diem basis and must be paid in equal monthly installments. O.R.C. 505.24.
How is the salary method adopted?

Adoption may be effected only by a unanimous vote of the board. It becomes effective on
January 1 of the year following the year during which the board votes. O.R.C. 505.24(D).

If the board is dissatisfied with the annual salary, and would like to return to the per diem
method, is unanimous action necessary?

No. To return to the per diem method, only majority action is required. Such action is
effective, however, only on January 1 of the year following such action. O.R.C. 505.24(D).

In the event that a trustee should die, resign, or otherwise vacate his office in the course of his
term, what are the limits on compensation for his successor?

The limits on compensation for a trustee are imposed on the individual, and not on the office.
Therefore, the successor could draw his per diem to the full statutory limit. If the salary
method of payment is used, each person holding the office may receive payments for only those
months, and any fractions thereof, during which he holds the office. For the trustee leaving
office, any adjustment necessary as to his compensation may be made in his final payment.

Must a daily log of township work performed be maintained by the township trustees if the
township adopts an annual salary method of compensation?

No, however, if the trustees are to be compensated, in part, from a fund or funds of the

township other than the general fund, there must be a reasonable compilation of the time of
each trustee in service to the fund or funds so that the payments are justified. O.R.C. 505.24(D).
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II.

11

12.

13.

14.

15.

TOWNSHIP TRUSTEES (CONTINUED)

Method of Payment (Continued)

Q.

A.

Can township trustees be paid from the township’s ambulance and emergency medical services
fund?

If a township trustee, who is paid on a per diem basis, spends time working on matters related
to the township’s ambulance and emergency medical service, and properly documents his time
under the method adopted by the board of township trustees pursuant to O.R.C. 505.24(D), then
the per diem earned by the trustee for that work may be paid from the ambulance and
emergency medical services fund established pursuant to O.R.C. 505.84. If, however, a
township trustee is paid an annual salary, his compensation is not eligible for payment from the
ambulance and emergency medical services fund, unless the trustee certifies by percentage the
amount of time worked on matters related to the township’s ambulance and emergency medical
services.

Q. Are township trustees required to document their work to receive compensation?

The method of payroll chosen at the beginning of the year may determine if documentation is
required and to what extent. If the trustee is paid by the “per diem” method, documentation is
required regardless if he is paid solely from the general fund. (O.R.C. 505.24(D)) If a trustee
is paid by the “salary method”, and is paid solely from the general fund, no documentation is
required. However, if a trustee is paid by the “salary method” and any portion of his salary is
appropriated from any of the restricted funds that month, he must certify, by a percentage
figure, the amount of work performed related to those restricted funds for that pay period as
well as the general fund.

Once a method is chosen, either the per diem or annual salary method, it must be used for the
entire year. Since the fiscal officer must compute pro-rata amounts charged to other funds, if
payroll is drawn from restricted funds, the trustees are required to provide a certification
document showing the amount of time worked that relates to all funds, including the general
fund. See Auditor of State Bulletin 2011-007.

How specific/detailed should trustees be when certifying worked performed? Is there a specific
form required?

Trustees can use the sample form provided in Auditor of State Bulletin 2011-007, or they can
develop their own form, as long as the information they are certifying illustrates the percentage
of time spent that relates to the time worked.

If a township trustee is documenting their time so their salary can be allocated to different
funds, can their related benefits be allocated to the same funds?

Yes, as long as the trustee certifies by percentage the amount of time worked for these funds,
the benefits can be allocated as well. (O.R.C. 505.60, 2004 Op. Att’y Gen. No. 2004-036 and
Auditor of State Bulletin 2011-007).

What percentage of a trustee’s salary and related benefits may be charged to funds other than
the general fund?

Time spent working on matters other than the general business of the township must be
documented, and only that time may be allocated to funds other than the general fund.
Attendance at board meetings and other activities supporting the general business of the
township must be allocated to the general fund; therefore, the allocation of 100 percent of a
trustee’s compensation to funds other than the general fund is not permitted under Ohio law.
(Auditor of State Bulletin 2013-002)
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II.

TOWNSHIP TRUSTEES (CONTINUED)

Attendance at Meetings

Q.

A.

Do the township trustees have the right to charge the per diem rate for each day's attendance at
a county-wide meeting with other township boards of trustees within the county?

Yes. It has been held that in the absence of an apparent abuse of discretion and evidence of bad
faith by a particular trustee, it cannot be said, as a matter of law, that it is unlawful for township
trustees, after determining the need for a conference with the trustees of other townships for the
purpose of discussing the duties of township trustees, their problems with respect to highways,
cemeteries and poor relief, to credit themselves with the time expended in attending such a
meeting as being “service in the business of the township,” for which they are entitled to per
diem compensation. O.R.C. 505.24; 1936 Op. Att’y Gen. No. 1936-5126.

May township trustees receive their per diem as provided in O.R.C. 505.24, for attending the
annual meetings of the Ohio State Association of Township Trustees and Fiscal officers?

Yes. It has long been the practice of public officials to form state organizations and hold
meetings at least once a year. There is no express legal basis for such organizations or for the
payment of compensation to such public officials for attending meetings of such organizations.
However, it has been the general impression that the exchange of ideas and comparison of
methods has resulted in a great deal of public benefit. Therefore, it has been held that in the
exercise of sound discretion, and in the absence of an abuse of discretion or evidence of bad
faith in a particular case, the township trustees may, after having determined the need and
propriety of attending such meetings as being service in the business of the township, receive
per diem and expenses for attendance at such meeting. O.R.C. 505.24; 1936 Op. Att’y Gen.
No. 1936-5126.

May a board of township trustees pay the association dues of a county-wide trustee association
since membership in this association is a prerequisite for attendance at the meetings?

Yes, but only if the association is one which was formed for the purpose of improving township
government. If that requirement is met, dues may be paid from the general fund. O.R.C.
505.24; 1980 Op. Att’y Gen. No. 1980-041.

Where invitations have been extended to all township trustees to attend a “Good Roads Day” at
the Ohio State Fair and sponsored by the state highway department, are the township trustees
entitled to a per diem compensation and their expenses for attending such meeting?

No. Trustees are not entitled to their per diem for attendance at all meetings under any
circumstance. In the instance at hand, the proposed attendance at the State Fair is not
compensable, nor can such trustee be paid expenses for attending such meeting. 1940 Op.
Att’y Gen. No. 1940-2806.

May a township trustee, other than the chairman of the board of township trustees, attend a
meeting of the district advisory council of the general health district and be compensated for
attendance?

No. O.R.C. 3709.03(A), authorizes only one township trustee to attend the meetings of the

advisory council of the general health district. This section provides the trustee authorized to
attend shall be the chairman of the board of township trustees.
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II.

TOWNSHIP TRUSTEES (CONTINUED)

Attendance at Meetings (Continued)

Q.

If the chairman of the board of township trustees is unable to attend a meeting of the district
advisory council of the general health district, may any other trustee attend in his place and be
paid?

Yes. O.R.C. 3709.03(A), authorizes the board of township trustees to select an alternate from
among themselves to serve if the chairman of the board of township trustees is unable to attend.

Who should pay the per diem and expenses of township trustees attending a meeting called by
the county engineer under O.R.C 5543.06?

Each official attending shall receive his/her actual and necessary expenses in addition to his/her
regular per diem or salary, which shall be paid by the county treasurer from the road fund of the
county on itemized vouchers approved by the engineer. O.R.C. 5543.06.

Expenses of Trustees

Q.

A.

May a trustee hire someone with an automobile to take him out to inspect the roads and, if so,
may the person hired be paid for the use of the automobile?

No. There is no authority in law given to the township trustee to cover such an expenditure.
Township trustees are to furnish their own transportation and when such travel is within the
township, may not collect any expense in connection with the use of their cars on township
business within the township. 1958 Op. Att’y Gen. No. 1958-2087.

Under what conditions may a trustee collect pay for mileage for the use of his automobile on
township business?

Township trustees may be reimbursed for their necessary traveling expenses incurred by them
while using their personally owned automobiles on their official business. 1957 Op. Att’y Gen.
No. 1957-243.

May a township trustee be paid for his necessary expenses in the use of his automobile, going
to and from the place of business that supplies parts for township equipment?

The only time that a township trustee would be permitted an allowance to cover such expenses
would be if the place of business where parts are procured should be located outside the
township. 1957 Op. Att’y Gen. No. 1957-243.

When a trustee travels outside the township on township business, what expenses would be
allowed for the use of his car?

Only actual expenses involved in the operation of his automobile are allowed. The township
trustees should pass a resolution establishing a reimbursement rate per mile, as well as other
pertinent travel reimbursement policies. The rate paid state employees for mileage or the rate
authorized by IRS may be looked to as a guide in determining what a reasonable rate per mile
might be. 1957 Op. Att’y Gen. No. 1957-243.
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5.

L.

TOWNSHIP TRUSTEES (CONTINUED)

Expenses of Trustees (Continued)

Q.

A.

What amount may a township trustee collect as expenses in attending the convention of the
Ohio State Association of Township Trustees and Fiscal officers?

There is no definite sum set to determine the allowance to trustees for meals and lodging. The
only yardstick used in the determination of the legality of the amount of expenses which can be
charged is the application of the United States Code S. U.S. App. Section 505(3) ((1998 ed.)
Supp V), which states: “The expense must be actual and necessary.” Receipts for expenditures
are necessary. However, the trustees may by resolution establish a reimbursement policy which
states the following:

a. A dollar limit below which receipts are not needed; for example, parking below $1.00.
b. A total maximum limit on expenditures; for example, no more than $300 each to attend
the annual convention of the Ohio State Association of Townships Trustees and Fiscal

officers.

c. Any policies covering travel expenses for officials and/or employees; i.e.,
reimbursement for meals or tips.** AOS Bulletin 2004-002.

**Note: alcoholic beverages are not reimbursable expenditures.

Township Website

Q.

A.

What may a township include in a township website? May they include links to other
websites?

A board of township trustees is authorized pursuant to O.R.C. 9.03(B) to operate a township
website that communicates information about the plans, policies, and operations of the
township to members of the public and other persons who may be affected by township matters.
A board of township trustees is prohibited by O.R.C. 9.03(C)(1)(e) and (2) from using public
funds to support or oppose a candidate for public office, a recall effort, or a levy or bond issue,
and from compensating a township employee for time spent on any activity to influence the
outcome of an election for any of these purposes. Therefore, a township is prohibited from
compensating township employees or otherwise using public funds to include on its web site a
link to the web site of another organization if that organization's website advocates the support
or defeat of a candidate, recall effort, or levy or bond issue. A board of township trustees is not
permitted to expend public funds in order to include on the township website a link or other
information concerning matters that do not fall within the statutory authority of the township.
2002 Op. Att’y Gen. No. 2002-001.

Is commercial advertising permitted on the township website?
The township trustees may authorize, by resolution, the use of commercial advertising on the
township’s web site. The advertisement must comply with the state and federal law, including

O.R.C. 9.03, and federal regulations on the use of commercial advertising on a .gov domain.
O.R.C. 503.70
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TOWNSHIP TRUSTEES (CONTINUED)

Certified Public Records Training Requirements

Q.

A.

Who is required to receive certified public record training?

All officials elected to statewide or local office are required to receive 3 hours of CPRT for
each term of office. Exceptions include justices of the Supreme Court, court of appeals,
common pleas, municipal court, county court or a clerk of any of those courts. O.R.C.
109.43(B) and 149.43(E)

Q. What is the purpose of this training?

A. The training is designed to enhance the elected officials’ knowledge of the duty to provide

access to public records. O.R.C. 109.43(B)

Q. Who is responsible for providing this training?

The training was developed by the office of the Ohio Attorney General. (ORC 109.43(B))
Currently, the Ohio Attorney General and the Ohio Auditor of State’s offices are the only two
offices offering CPRT. In the future, the AGO may contract with other state agencies or private
entities to perform these trainings. O.R.C. 109.43(D)

If I cannot attend CPRT before the end of my term, can I designate someone to attend the
training on my behalf?

If the elected official so chooses, the law allows a designee to be appointed to receive the
training on the elected official’s behalf. The designee must be an employee in the elected
official’s public office and there must be evidence of the designation. Often one of the group of
elected officials will be chosen as the designee for all of the others (e.g.: the Township Fiscal
Officer attends the training for his/her own requirement and also is the designee for the
township trustees). O.R.C.109.43(A)(1), O.R.C. 149.43(A)(12) and O.R.C. 149.011(A)

Q. What type of evidence of the designation is acceptable?

Acceptable evidence includes a resolution dated prior to the training that stipulates who is
attending the CPRT and if that person is attending on his own behalf and/or on behalf of other
elected officials in his office. Also, a certificate from the Attorney General or AOS indicating
that the person(s) registered for the training did, in fact, attend and receive the certification is
necessary.
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III.

TOWNSHIP FISCAL OFFICER

Training of Fiscal Officer
Q. Is a township fiscal officer required to attend training?

A. Yes. To enhance the background and working knowledge of township fiscal officers in

government accounting, budgeting and financing, financial report preparation, and the rules
adopted by the auditor of state, the auditor of state shall conduct education programs and
continuing education courses for individuals elected or appointed for the first time to the office
of township fiscal officer, and shall conduct continuing education courses for individuals who
continue to hold the office in a subsequent term. The Ohio township association also may
conduct such initial education programs and continuing education courses if approved by the
auditor of state. The auditor of state, in conjunction with the Ohio township association, shall
determine the manner and content of the initial education programs and continuing education
courses.

A newly elected or appointed township fiscal officer shall complete at least six hours of initial
education programs before commencing, or during the first year of, office. A township fiscal
officer who participates in a training program held under O.R.C. 117.44 may apply those hours
taken before commencing office to the six hours of initial education programs required under
this division.

In addition to the six hours of initial education required under division (B) of this section, a
newly elected township fiscal officer shall complete at least a total of eighteen continuing
education hours during the township fiscal officer's first term of office.

A township fiscal officer who is elected to a subsequent term of office shall complete twelve
hours of continuing education courses in each subsequent term of office. O.R.C. 507.12

Removal of Fiscal Officer
Q May a township fiscal officer be removed from office?

A. O.R.C. 507.13 provides the conditions and process for the removal of a township fiscal officer.

Section 117.40 also provides a procedure for the removal of a township fiscal officer who
knowingly refuses to keep the accounts of the township as required by Chapter 117 or rules
adopted by the Auditor of State under that chapter. An action for removal under the section is
initiated by the Ohio Attorney General at the request of the Auditor of State and is heard in the
common pleas court of the county in which the township is located.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer
Keeping the Minutes

Q.

A.

Should the fiscal officer read the minutes for approval and give a financial statement at each
meeting?

The reading of the minutes for approval and the provision of a financial statement at each
meeting are determined by the board of trustees when creating their rules of procedures for the
management of their meetings. There is no legal requirement that the minutes be read for
approval or that a financial statement be provided at each meeting. However, it is customary
for the fiscal officer to do so because it enables the minutes of the meeting to reflect how and
when this information was transmitted to the board.

What format do the minutes of a township trustees’ meeting have to take to satisfy public
record keeping statutes?

Audio or videotape recordings, word-for-word transcripts, even abstracts of the discussions
indicating the identity of the speakers, the chronology and the substance of their statements,
serve as legitimate means of satisfying public record-keeping statutes. White v. Clinton County
Board of Commissioners, 76 Ohio St. 3d 416,424 (1996); O.R.C. 121.22. Furthermore, public
records must contain full and accurate minutes including sufficient facts and information to
permit the public to understand and appreciate the rationale behind the relevant public body’s
decision. White, 76 Ohio St. 3d 416,424 (1996).

Q. Must the township fiscal officer keep the records of the township in a public facility?

No. However, in any township where the fiscal officer does not keep the township's records in
a public facility, the board of township trustees, once each quarter of each year, may request the
fiscal officer to provide the board with copies of township records for its review. If the board
makes such a request, it shall inform the fiscal officer which records it wants copies of by
indicating the dates or types of the records being requested. A request made under this section
does not diminish any trustee's right to inspect township records under division (B) of section
149.43 of the Revised Code. O.R.C. 507.04(B).

Can a board of township trustees of a township which has not adopted limited home rule
government under Chapter 504 designate a person to take minutes of board meetings pursuant
to O.R.C. 504.09?

A board of township trustees that has not adopted a limited home rule government pursuant to

Chapter 504 of the Ohio Revised Code is not authorized to designate a person to keep its
journal and take the minutes of board meetings. 2005 Op. Att’y Gen. No. 2005-042.

A-25



TOWNSHIP OFFICERS AND EMPLOYEES

III.

TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued)
Issuance of Warrants

Q.
A.

Is the fiscal officer required to sign all checks on the township for the payment of money?

Yes. O.R.C. 507.11, provides that no money belonging to the township shall be paid out except
upon an order signed personally by at least two of the township trustees and countersigned by
the township fiscal officer.

May a fiscal officer refuse to sign a warrant which has been approved by all three trustees if the
fiscal officer has reason to believe that payment is irregular or illegal?

When two or more members of the board have signed a voucher approving payment of a
township obligation which is legal and regular in every respect it is the duty of the township
fiscal officer to draw up the warrant for payment of such obligation. When, however, the
township fiscal officer is in doubt as to the legality of the voucher, he should consult with the
prosecuting attorney before drawing the warrant and follow the prosecutor's advice on the
matter. To protect himself further, the fiscal officer should cause to be entered in the minutes
of the meeting information to the effect that the prosecutor had been consulted on the matter
and his advice followed.

In order to simplify things in regard to money withheld by the county auditor for auditor's and
treasurer's fees, election expenses and similar things, why not give the money to the township
and let the fiscal officer issue the check for the same?

Such a procedure would not be in accordance with the statutes which provide that the amount
chargeable to each subdivision shall be withheld by the county auditor from the moneys
payable thereto at the time of the next regular tax settlement. O.R.C. 3501.17(A).

Q. Can townships use online payments to pay invoices?

Yes, if the payee provides a written authorization designating a financial institution and an
account number to which the payment is to be credited, (O.R.C. 9.37(B)) and order for such
payment signed by at least two township officers and countersigned by the township clerk.
O.R.C. 507.11(B); 1997 Op. Att’y Gen. No. 1997-053. Townships should also be aware of the
Uniform Electronic Transactions Act, Chapter 1306 of the Revised Code, which generally
applies to electronic records and electronic signatures relating to a transaction.

Can a township pay its employees by direct deposit?

A township may pay its employees by direct deposit of funds by electronic transfer provided
the board of township trustees authorizes such automatic payments by resolution. 2009 Op.
Att’y Gen. No. 2009-034. However, pursuant to O.R.C. 5705.41(B), (C), and (D)(1), a
township may not make any expenditure of money unless a warrant has been issued against a
proper fund, moneys have been appropriated properly to fund such expenditure, and the
township fiscal officer has certified the amount. Furthermore, pursuant to O.R.C. 507.11(B), a
board of township trustees is required to approve each payroll and township financial obligation
with an order signed by at least two of the township trustees and the township fiscal officer.
2009 Op. Att’y Gen. No. 2009-034; 1997 Op. Att’y Gen. No. 1997-053; O.R.C. 9.37.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued)
Issuance of Warrants (Continued)

Q.

A.

May a fiscal officer contract with a credit union service organization to assist the township with
preparation of payroll and other records?

Provided the requirements of O.R.C. 9.35(C)(1) through(4) are satisfied, a township fiscal
officer may contract with a credit union service organization to assist the township with the
preparation of payroll and other records, the preparation, signing, and issuance of checks, the
preparation of reports and accounts, and the performance of all similar duties. 2011 Op. Att’y
Gen. No. 2011-011.

Must a board of township trustees authorize a contract with a credit union service organization
for services necessary to transfer payments of money to township employees’ accounts using
electronic funds transfers in order to satisfy the township’s payroll obligation?

Pursuant to O.R.C. 9.37, a township fiscal officer may contract with a credit union service
organization for services necessary to transfer payments of money to township employees’
accounts using electronic funds transfers in satisfaction of the township’s payroll obligation,
provided that the board of township trustees authorizes such a contract by resolution. Such an
arrangement under O.R.C. 9.37 between a township fiscal officer and a credit union service
organization does not contravene the requirements of O.R.C. Chapter 135. 2011 Op. Att’y
Gen. No. 2011-011.

Preparation of the Annual Financial Report

Q.
A.

When shall the annual financial report of the township be prepared and published?

Such report must be filed with the Auditor of State within 60 days after the close of the fiscal
year. O.R.C. 117.38.

Q. On what forms shall the report be filed and what shall it contain?

Users of the Uniform Accounting Network (UAN) shall file their annual financial report in
accordance with UAN guidelines.

Non-UAN townships shall file an annual report on the forms provided by the Auditor of State.

The financial report shall be made in accordance with forms prescribed by the Auditor of State
and shall contain: O.R.C. 117.38

(A) Amount of collections and receipts, and accounts due from each source;.

(B) Amount of expenditures for each purpose;

(C) Income of each public service industry owned or operated by a municipal
corporation, and the cost of such ownership operation;

(D) Amount of public debt of each taxing district, the purpose for which each item of
such debt was created, and the provision made for the payment thereof.

(E) Other pertinent information as required by the Auditor of State.

How shall the annual financial report be published?

O.R.C. 117.38 states that at the time the report is filed with the Auditor of State, the fiscal
officer must publish in the newspaper notice of the completion of the report and the fact that the
report is available at the office of the fiscal officer. Publication of the summary sheet for cash
basis reports is not required.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued)
Preparation of the Annual Financial Report (Continued)

Q.

A.

At what rate may the township contract to pay for the publication of the annual report in the
newspaper?

O.R.C. 7.10, states that “except when the rate is otherwise fixed by law, publishers of
newspapers may charge and receive for such advertisements, notices, and proclamations rates
charged on annual contracts by them for a like amount of space to other advertisers who
advertise in its general display advertising columns.” This indicates that the township shouldn’t
pay any more than any other customer of the newspaper for like advertising space.

What if there is an emergency situation which prevents the fiscal officer from filing and
publishing the financial report within 60 days of the end of the fiscal year?

The township fiscal officer should prepare a letter to the Auditor of State, Chief of Local
Government Services, explaining the circumstances and date when the report will be filed. The
request for extension should be submitted no later than 60 days before the township’s deadline
for filing its financial report. The request should be signed by the township fiscal officer and a
member of the board of township trustees. The Auditor of State will consider granting
extensions under very limited circumstances as follows (1) the public office is located in an
area where a major flood or natural disaster has recently occurred; (2) records are destroyed
through fire or casualty; (3) the public office is going through its first time GAAP conversion;
(4) records are not updated due to recent death or disability of the person responsible for
preparing the financial report; or (5) a newly elected public official requests extension due to
poor maintenance of financial records by the predecessor official. Upon filing the report, a
request for the waiver of penalty should be made to the Auditor of State. The Auditor of State
has the authority to consider and waive all or any part of the penalty.

Accounting Records

Q.

A.

What books are required by law to be kept by the fiscal officer?

The fiscal officer must keep an accurate record of the board's proceedings at all meetings, and
an accurate record of the township's accounts and transactions. The township is required to
provide the fiscal officer with a journal or minute book, an account book, a book for recording
the oaths and bonds of township officials, a book of the record of township roads, and a book
for recording the sale of cemetery lots, as well as a cash journal, receipts ledger, and
appropriation ledger, and cash journal. O.R.C. 507.04, 507.05.

May a township fiscal officer choose his own method of bookkeeping so long as he follows
good accounting procedures?

No. The township fiscal officer is not authorized to choose his own method of bookkeeping
except in a very limited sense per O.R.C. 117.43. This section provides that the Auditor of
State may prescribe by rule, the requirements for accounting and financial reporting for public
offices other than state agencies.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued)
Miscellaneous Duties

Q.

A.

Does a fiscal officer of a township not having a fire department have any duty to investigate
fires and report the result of his investigation to the state fire marshal?

No. The fire prevention officer of a township having no fire department shall make such
investigation and report. The result is that the fiscal officer no longer has this responsibility.
O.R.C. 505.38(B).

May the township trustees require the fiscal officer to be present in his office at certain daytime
hours each week?

No. The township fiscal officer is an elected official and, therefore, his office is on the same
plane as are the offices of the members of the board of township trustees. The result is that
under normal circumstances he, like the township trustees, is responsible only to the public.
The township trustees would have no authority to determine that he should be present in the
office during certain daytime hours. 1986 Op. Att’y Gen. No. 1986-057.

Q. May the fiscal officer of a township maintain his or her office from the fiscal officer’s home?

Yes. A fiscal officer may maintain his or her office within the fiscal officer’s home. 1986 Op.
Att’y Gen. No. 1986-057.

Who is responsible for delivery of election booths and ballot boxes to the voting places at
election time, the township or the board of elections?

O.R.C. 3501.37, provides that the fiscal officer of a township or the auditor of a municipal
corporation “shall have booths and equipment on hand and in place at the polling places in each
precinct before the time for opening the polls on election day, and for this service the board
may allow the necessary expenses incurred. In cities this duty shall devolve on the board.” It is
evident, therefore, that in the township territory outside the limits of a municipality, the
township fiscal officer has the duty of seeing to it that such election equipment is delivered to
the polling places in the precincts.

Does the township fiscal officer have any duty to remove the booths and other equipment after
the election is over?

No. O.R.C. 3501.37, provides that “After each election, the precinct election officials of each
precinct, except when the board of elections assumes the duty, shall see that the movable
booths and other equipment are returned for safekeeping to the township fiscal officer of the
township or to the clerk or auditor of the municipal corporation in which the precinct is
situated.”

Do the township officials have any authority to designate the polling place or to move it from
one location in the township to another?

No. O.R.C. 3501.18, provides that the duty to designate the polling place lies with the board of
elections and not with any township officials.

Is the township fiscal officer required to attend meetings of the township trustees?

Yes. O.R.C. 507.04(A) requires the fiscal officer to personally attend at least one meeting of
the board during each quarter of every year, unless attendance is prevented by the occurrence of
an emergency.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued))
Miscellaneous Duties (Continued)

Q.

A.

What duties does a township fiscal officer have in regards to building permit fees collected
under O.R.C. 3781.102(E)?

A township fiscal officer has a duty to deposit building permit fees collected under O.R.C.
3781.102(E) into a public depository of the township, invest or deposit the fees in various
investments, and keep the financial records associated with, and account for, the deposit and
use of the fees. 2011 Op. Att’y Gen. No. 2011-026.

Deputy Fiscal officer

Q.
A.

When may a deputy township fiscal officer be appointed?

A deputy township fiscal officer shall be appointed if an incumbent fiscal officer shall be
unable to carry on the duties of his office because of illness, because he has entered the military
service of the United States, because of a court ordered suspension as provided for under
section 507.13 of the revised code, or because he is otherwise incapacitated or disqualified.
O.R.C. 507.02.

Who shall appoint a deputy township fiscal officer?

A. The board of township trustees shall appoint the deputy fiscal officer. O.R.C. 507.02.

May the township trustees appoint a deputy fiscal officer under O.R.C. 507.02, when the fiscal
officer absents himself for several months at a time from the township, for example, a vacation
in Florida, when there are checks that must be written by the fiscal officer to pay regular
township employees and to take care of other important matters?

No. Before the township trustees may appoint a deputy fiscal officer to discharge the duties of
the office during the fiscal officer's absence, they must find the fiscal officer's inability to
perform the duties of the office based on one or more of the reasons as set out in O.R.C. 507.02.
These reasons include that a township fiscal officer is unable to carry out the duties of his office
because of illness, because he has entered the military service of the United States, because of a
court ordered suspension as provided for under section 507.13 of the revised code, or because
he is otherwise incapacitated or disqualified. Mere absence alone would not be a sufficient
reason to make such an appointment. Of course, if the absence exceeds 90 consecutive days,
this would be considered the basis for declaring the township office vacant and give the trustees
cause to appoint a different person as fiscal officer. O.R.C. 507.02; O.R.C. 503.24.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Duties of Fiscal officer (Continued)
Deputy Fiscal officer (Continued)

Q.

A.

During what period of time may a deputy fiscal officer serve?

A deputy fiscal officer may serve during the time a fiscal officer is absent, incapacitated, or
until a successor fiscal officer is elected or qualified. Such deputy fiscal officer must, however,
give bond for the faithful discharge of his duties before entering on the discharge of such
duties. O.R.C. 507.02 and 1966 Op. Att’y Gen. No. 1966-243.

Q. What requirements does a deputy fiscal officer have to meet?

The deputy fiscal officer must meet the qualifications of an elector and must post bond. O.R.C.
507.02 and 1966 Op. Att’y Gen. No. 1966-243.

Q. In what amount may the deputy fiscal officer be compensated?

O.R.C. 507.02, controls the amount of compensation to which a deputy fiscal officer is entitled,
but does not specifically state the amount that shall be paid to the deputy fiscal officer. Instead,
this section provides that: “The board shall by resolution adjust and determine the
compensation of the fiscal officer and the deputy fiscal officer. The total compensation of both
the fiscal officer and any deputy fiscal officer shall not exceed the sums fixed by O.R.C. 507.09
in any one year.”

In an instance in which the books of the township are in a poor condition, or if for some other
reason it is thought desirable, may the township hire an accountant or some other specialist to
audit the books or to put them in a good condition?

The board of township trustees may obtain an audit by a private accountant only with the prior
approval of the Auditor of State pursuant to O.R.C. 115.56 or 117.11. The board may,
however, contract with a private accountant to correct the township books with the concurrence
of the township fiscal officer. Upon request, the Local Government Services Division of the
Auditor of State's Office may be available at a reasonable cost to provide such assistance.

Assistant Fiscal officer

Q.

If the fiscal officer feels that the duties of the township are such that he is not going to be able
to do all the work himself, may the township fiscal officer hire an assistant fiscal officer to aid
him in keeping the books?

Yes. The township fiscal officer may hire and appoint one or more persons as the fiscal officer
finds necessary to provide assistance to the township fiscal officer or deputy fiscal officer. The
township fiscal officer may set the compensation of those persons subject to the prior approval
of the board of township trustees. Those persons shall serve at the pleasure of the township
fiscal officer or, in the absence of the fiscal officer, the deputy fiscal officer. The township
fiscal officer may delegate to an assistant any of the duties the fiscal officer is otherwise
required to perform. The appointment of assistants under this section does not relieve the
township fiscal officer of responsibility to discharge the duties of the office but shall serve to
provide assistance to the fiscal officer in performing those duties. The compensation of an
assistant appointed under this section shall be included in the estimate of contemplated
expenditures for the township fiscal officer's office that is submitted to the board of township
trustees for approval as provided in section 5705.28 of the Revised Code. O.R.C. 507.021.

A-31



TOWNSHIP OFFICERS AND EMPLOYEES

III. TOWNSHIP FISCAL OFFICER (CONTINUED)
Duties of Fiscal officer (Continued))
Assistant Fiscal Officer (Continued)

2. Q. Must an assistant township fiscal officer give bond?

A. Yes. Before serving, an assistant to the township fiscal officer shall give bond for the faithful
discharge of the duties of the office as may be delegated by the fiscal officer. The bond shall be
payable to the board of township trustees and shall be for the same sum as required under
section 507.03 of the Revised Code for the township fiscal officer, with sureties approved by
the board, and conditioned for the faithful performance of duties delegated by the fiscal officer.
The bond shall be recorded by the township fiscal officer, filed with the county treasurer, and
carefully preserved. O.R.C. 507.021(C).

Compensation of Fiscal officer
When Trustees May Determine Compensation

I. Q. In what instances do the township trustees have authority to exercise their discretion in
determining the amount of compensation to which a township fiscal officer shall be entitled?

A. The township trustees have no authority to set the salary of a township fiscal officer. O.R.C.
507.09 specifically sets forth the compensation levels of township fiscal officers. These limits
are set forth in the following table.

Township Budget 2107 2018 2019
(1.75% increase)
$250,000 or less $10,918 $10,918 $11,109
$250,000.01 — 500,000 $14,039 $14,039 $14,285
$500,000.01 — 750,000 $15,597 $15,597 $15,870
$750,000.01 — 1,500,000 $18,717 $18,717 $19,045
$1,500,000.01 — 3,500,000 $21,836 $21,836 $22,218
$3,500,000.01 — 6,000,000 $23,396 $23,396 $23,805
$6,000,000.01 — $26,852 $26,852 $27,322
Greater than $10,000,000 $31,064 $31,064 $31,608

Only those township officials elected or appointed on or after January 1, 2019 are entitled to the
increase in 2019, as current officials are not eligible for midterm increases pursuant to the Ohio
Constitution.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Compensation of Fiscal officer
Other Compensation

Q.

A.

May a fiscal officer certify the assessment list of the years of a twenty year lighting contract,
and each year collect the fee provided by O.R.C. 515.12?

No. O.R.C. 515.12 requires that the annual assessments certified to the county auditor in the
year of assessment, be certified for the entire ten year period. The fiscal officer would not be
authorized to certify the entire list of assessments each year and collect the fifty cents per parcel
each year in the ten year period. Therefore, the township fiscal officer would be compensated
only for this initial certification of these assessments at the beginning of the ten year period. He
would, however, in subsequent years, be entitled to the fees set forth in O.R.C. 515.12, for
certifying any changes or additions in assessments. See also O.R.C. 515.11.

What are the fees to which a fiscal officer is entitled as compensation for duties performed in
the establishment of a lighting district, and how shall such fees be paid?

The fiscal officer is entitled to a fee of fifty cents from each lot or land owner for whom a
notice is prepared, plus the sum of fifty cents for each assessment certified to the county
auditor. The fiscal officer's fees are not payable out of township funds. Instead, the total
amount of the fees should be determined and included in the cost of the lighting district and
assessed against the property. O.R.C. 515.12, provides that: “The compensation shall be in
addition to all other compensation provided by law.” Therefore, any such compensation
received by the fiscal officer would be outside the limitations set forth in O.R.C. 507.09.

May a township fiscal officer receive compensation for assuming the duties of secretary to the
board of township trustees?

No. A township fiscal officer may assume the duties associated with the position of secretary
to the board of township trustees, but may not receive additional compensation for doing so.
2011 Op. Att’y Gen. No. 2011-027.

May a township fiscal officer receive a portion of building permit fees as extra compensation
for performing duties in regard to the collection and disbursement of building permit fees
imposed pursuant to O.R.C. 3781.102(E)?

No. Regardless of the type of fund in which building permit fees collected under O.R.C.
3781.102(E) are deposited, a township fiscal officer is not entitled to receive a portion of the
fees as extra compensation. 2011 Op. Att’y Gen. No. 2011-026.

By what method is the township fiscal officer paid his compensation?

The method by which township fiscal officers are paid their compensation is set forth in O.R.C.
507.09. All township fiscal officers are to be paid on a salaried basis, in equal monthly
installments.

From what fund should the compensation of fiscal officer be paid?

A township fiscal officer may be compensated from the township general fund or from other
township funds based on the proportion of time the township fiscal officer spends providing
services related to each fund. A township fiscal officer must document the amount of time the
township fiscal officer spends providing services related to each fund by certification
specifying the percentage of time spent working on matters to be paid from the township
general fund or from other township funds in such proportions as the kinds of services
performed. (O.R.C. 507.09(E)) See Auditor of State Bulletin 2011-007. This allocation is only
permitted going forward from September 29, 2011, retrospective allocation is not permitted
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Compensation of Fiscal officer (Continued)
Other Compensation (Continued)

Q.

A.

What percentage of a fiscal officer’s salary and related benefits may be charged to funds other
than the general fund?

Time spent working on matters other than the general business of the township must be
documented, and only that time may be allocated to funds other than the general fund.
Attendance at board meetings and other activities supporting the general business of the
township must be allocated to the general fund; therefore, the allocation of 100 percent of a
fiscal officer’s compensation to funds other than the general fund is not permitted under Ohio
law. (Auditor of State Bulletin 2013-002)

Compensation of Fiscal officer Appointed to Fill Vacancy

Q.

A.

If the fiscal officer resigns on July 1, 1999, and a successor is immediately appointed, how is
the compensation of each determined?

Pursuant to O.R.C. 507.09(E), each fiscal officer is entitled to his pro rata share of the
compensation set forth in O.R.C. 507.09. The limits on compensation are to be applied to the
office and the combined compensation of the two office holders may not exceed the maximum
specified by statute. State ex rel. Ryland v. Schinkal, 49 Ohio St. 2d 1 (1976).

Expenditure: A Paying Out of Money

Q.

Are the monies paid out or disbursed by a township fiscal officer to redeem township notes in
anticipation of issuance of bonds, a part of the budget upon which a fiscal officer's
compensation may be based?

Yes. When the notes are redeemed in anticipation of issuance of bonds there has been an
expenditure, since an expenditure is defined as a paying out of money. Such monies may
properly be included as part of the budget and the total expenditures of the township. O.R.C.
507.09, sets forth the compensation level of township fiscal officers based upon the township
budget.

Expenses of Fiscal officer

Q.

A.

Is the fiscal officer allowed so much per month for expenses when the money is appropriated for
such purpose?

No. There is no authority in law for the township trustees to appropriate a monthly amount to cover
expenses of the fiscal officer. The authorized compensation of the fiscal officer is set forth in
O.R.C. 507.09. However, in some instances, township trustees may allow and pay for expenses
incurred in attendance of meetings by the township fiscal officer. 1937 Op. Att’y Gen. No. 1937-
242; 1936 Op. Att’y Gen. No. 1936-6064.

Can a township fiscal officer charge mileage or expenses for the use of his automobile such as for
trips to cemeteries to sell lots to patrons?

No. There is no authority in law to reimburse a township fiscal officer for mileage or expense

incurred by him in the use of his personally owned automobile while performing duties within the
township.
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Compensation of Fiscal officer (Continued)
Expenses of Fiscal officer (Continued)

Q.

Is the fiscal officer entitled to extra compensation in addition to his salary, for trips he has to make
to the auditor (Auditor of State or independent public accountant) with the books when such trips
are within the township?

No. Trips within the township for any purpose of the township business do not entitle a fiscal
officer to any extra compensation for the expense of the use of his car.

Is the township fiscal officer entitled to compensation to cover the expenses of operation of his
automobile incurred while traveling on township business outside the township?

Yes. Provided the trips outside the township are strictly on township business, the fiscal officer may
be reimbursed for reasonable expenses incurred in operation of the fiscal officer's automobile
provided the township business requires him to travel outside the limits of the township. 1957 Op.
Att’y Gen. No. 1957-243.

If a fiscal officer, of a township with no town hall, keeps and maintains township records at her
house, is she entitled to reimbursement for expenses incurred in the moving of township records to a
new residence?

While there is no direct authority for this reimbursement, maintaining township records is in the
public interest and is essential to the performance of the fiscal officer’s statutory duties. The
township trustees may compensate a fiscal officer for various expenses incurred while performing
township business in the officer’s own home, so long as the expenses are reasonable, expenditures
are properly documented, and there is a properly enacted resolution. Please see AOS Bulletin 2003-
00s.

May a board of trustees pay rent to a fiscal officer for keeping and maintaining township records in
her home?

If the township has no town hall, the board of trustees is authorized to purchase, lease, or
construct, and furnish, equip, and maintain office space (O.R.C. 505.26). As long as there are
is a properly enacted resolution, it is up to the discretion of the trustees whether or not to pay
rent to the fiscal officer for the maintenance of township records in her home. Please see AOS
Bulletin 2003-005.

May the township fiscal officer incur obligations on behalf of the township where the specific
expenditure has not been previously authorized by the board of trustees?

The board of township trustees may, by resolution, authorize township officers and employees to
incur obligations of $2,500.00 or less. If authorized by resolution, then a fiscal officer may incur
obligations up to the set amount. The obligations incurred shall subsequently be approved by
adoption of a formal resolution of the board of trustees. O.R.C. 507.11(A). No money belonging to
the township shall be paid out except upon an order signed personally by at least two of the
township trustees, and countersigned by the township fiscal officer. O.R.C. 507.11(B).
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TOWNSHIP FISCAL OFFICER (CONTINUED)

Fiscal officer as a Township Employee

Q.
A.

Q.
A.

Is the elected fiscal officer, working on behalf of the township, covered by workers' compensation?

All elected officials and employees of a township either on a salary or hourly basis are covered by
workers' compensation. O.R.C. 4123.01(A)(1)(a). et. seq.

May a fiscal officer become a member of the Public Employees Retirement System?

Yes. As an elected official, the township fiscal officer may join the Public Employees Retirement
System, although he is under no obligation to do so. O.R.C. 145.20.

Certified Public Records Training Requirements

Q.

A.

Who is required to receive certified public record training?

With the exception of certain elected officials, all officials elected to statewide or local office
are required to receive 3 hours of Certified Public Records Training (“CPRT”) for each term of
office. A township official may participate in the training himself or herself, or have it
completed by his or her designee who is another officer or an employee of the township.
(O.R.C. 109.43(B) and 149.43(E))

Q. What is the purpose of this training?

The training is designed to enhance the elected officials’ knowledge of the duty to provide
access to public records. (O.R.C. 109.43(B))

Q. Who is responsible for providing this training?

The training was developed by the office of the Ohio Attorney General. (O.R.C. 109.43(B))
Currently, the Ohio Attorney General and the Ohio Auditor of State’s offices are the only two
offices offering CPRT. In the future, the OAG may contract with other state agencies or private
entities to perform these trainings. (O.R.C. 109.43(D))

If I cannot attend CPRT before the end of my term, can I designate someone to attend the
training on my behalf?

If the elected official so chooses, the law allows a designee to be appointed to receive the
training on the elected official’s behalf. The designee must be an employee in the elected
official’s public office and there must be evidence of the designation. Often one of the group of
elected officials will be chosen as the designee for all of the others (e.g.: the Township Fiscal
Officer attends the training for his/her own requirement and also is the designee for the
township trustees). O.R.C.109.43(A)(1), O.R.C. 149.43(A)(12) and O.R.C. 149.011(A))

Q. What type of evidence of the designation is acceptable?

Acceptable evidence includes a resolution dated prior to the training that stipulates who is
attending the CPRT and if that person is attending on his own behalf and/or on behalf of other
elected officials in his office. Also, a certificate from the OAG or AOS indicating that the
person(s) registered for the training did, in fact, attend and receive the certification is necessary.
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. Q.
A.

Is the Public Employees Collective Bargaining Act, 1983 S 133, applicable to a township?

Whether or not the Act is applicable to a particular township is determined based on the amount
of population in the unincorporated area of the township. The Act applies to all townships with
a population of at least 5,000 in the unincorporated area of the township according to the most
recent federal decennial census. O.R.C. 4117.01(B).

Q. Are all public employees permitted to engage in collective bargaining under the Act?

In a township with a population over 5,000 in the unincorporated area, all employees are

covered by the Act, except:

(1) Persons holding elective office;

(2) Employees of the general assembly and employees of any other legislative body of the
public employer whose principal duties are directly related to the legislative functions of
the body;

(3) Employees on the staff of the governor or the chief executive of the public employer whose
principal duties are directly related to the performance of the executive functions of the
governor or the chief executive;

(4) Persons who are members of the Ohio organized militia, while training or performing duty
under section 5919.29 or 5923.12 of the Revised Code;

(5) Employees of the state employment relations board, including those employees of the state
employment relations board utilized by the state personnel board of review in the exercise
of the powers and the performance of the duties and functions of the state personnel board
of review;

(6) Confidential employees;

(7) Management level employees;

(8) Employees and officers of the courts, assistants to the attorney general, assistant prosecuting
attorneys, and employees of the clerks of courts who perform a judicial function;

(9) Employees of a public official who act in a fiduciary capacity, appointed pursuant to section
124.11 of the Revised Code;

(10) Supervisors;

(11) Students whose primary purpose is educational training, including graduate assistants or
associates, residents, interns, or other students working as part-time public employees less
than fifty per cent of the normal year in the employee's bargaining unit;

(12) Employees of county boards of election;

(13) Seasonal and casual employees as determined by the state employment relations board;

(14) Part-time faculty members of an institution of higher education;

(15) Participants in a work activity, developmental activity, or alternative work activity
under sections 5107.40 to 5107.69 of the Revised Code who perform a service for a public
employer that the public employer needs but is not performed by an employee of the public
employer if the participant is not engaged in paid employment or subsidized employment
pursuant to the activity;

(16) Employees included in the career professional service of the department of transportation
under section 5501.20 of the Revised Code;

(17) Employees of community-based correctional facilities and district community-based
correctional facilities created under sections 2301.51 to 2301.58 of the Revised
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Q.

A.

Who has the responsibility for the administration of the Act?

The Act shall be administered by a board consisting of three members to be appointed by the
governor with the advice and consent of the senate, who are knowledgeable about labor
relations or personnel practices, and known as the State Employment Relations Board
(“SERB”). O.R.C. 4117.02.

Q. What rights are given to public employees under the Act?

A. Public employees who are covered by the Act are given, under O.R.C. 4117.03(A), the right to:

(1) form, join, assist, or participate in, or refrain from forming, joining, assisting, or
participating in, except as otherwise provided in Chapter 4117 of the Ohio Revised Code,
any employee organization of their own choosing;

(2) engage in concerted activities for the purpose of collective bargaining or other mutual aid
and protection;

(3) representation by an employee organization;

(4) bargain collectively with their public employer to determine wages, hours, terms and other
conditions of employment and the continuation, modification, or deletion of an existing
provision of a collective bargaining agreement, and enter into collective bargaining
agreements;

(5) present grievances and have them adjusted, without the intervention of the bargaining
representative, as long as the adjustment is not inconsistent with the terms of the collective
bargaining agreement then in effect and as long as the bargaining representatives have the
opportunity to be present at the adjustment.

Q. What area of the employer/employee relationship are subject to bargaining?

The employer is not required to bargain on subjects reserved to the management and direction
of the township except as they affect wages, hours, terms and conditions of employment, and
the continuation, modification, or deletion of an existing provision of a collective bargaining
agreement. However, the employer may voluntarily bargain on matters of inherent managerial
policy: the direction, supervision, evaluation and hiring of employees; the maintenance and
improvement of the efficiency and effectiveness of governmental operations; the determination
of the overall methods, process, means or personnel by which governmental operations are to
be conducted; the suspension, discipline, demotion or discharge for just cause, or the layoff,
transfer, assignment, schedule, promotion, or retention of employees; the determination of the
adequacy of the work force; determination of the overall mission of the employee as a unit of
government; and the effective management of the work force. O.R.C. 4117.08(A) and (C).

Q. Are there any areas which are prohibited topics of bargaining?

Yes. The Act provides certain areas are not proper topics of bargaining, and these include: the
conduct and grading of civil service examinations; the rating of the candidates; the
establishment of eligible lists from the examinations; the eligible lists; and, the original
appointments from the eligible lists. O.R.C. 4117.08(B).
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Q.

A.

How does a township determine what bargaining unit is the recognized representative?
The employee bargaining unit may be recognized in following ways:

(1) By being certified by the State Employment Relations Board when a majority of the voting
employees in the unit select the employee organization as their representative in a board-
conducted election under O.R.C. 4117.07;

(2) Filing a request with a public employer with a copy to the State Employment Relations
Board for recognition as an exclusive representative as set forth in O.R.C. 4117.05(A)(2).

Subsequent to the receipt of the request by a public employer, the public employer may request
an election under division (A)(2) of section 4117.07 of the Ohio Revised Code, or the public
employer can (a) post notice in each facility in which employees are employed, setting forth the
description of the bargaining unit, the name of the employee organization requesting
recognition, the date of the request for recognition, and advise employees that objections to
certification be filed with the State Employment Relations Board not later than the twenty-first
day following the date of the request for recognition; or (b) immediately notify the State
Employment Relations Board of the request for recognition.

Q. Does the Act establish unfair labor practices and remedies for their occurrence?

Yes. O.R.C. 4117.11 and 4117.12, set forth unfair labor practices (O.R.C. 4117.11) and the
remedies and procedures available to the party aggrieved by them (O.R.C. 4117.12).

Are methods prescribed for the resolution of disputes arising out of the negotiation,
modification, or termination of a collective bargaining agreement?

Yes, O.R.C. 4117.14 sets forth a detailed guideline of methods to resolve disputes.

Q. Are strikes prohibited?

A. Whether or not a strike is prohibited is determined according to two factors: first, the public

employee and the position held; and, second, whether, if the employees are in a class permitted
to strike and the process outlined in O.R.C. 4117.14 has been followed. Generally, those
prohibited from striking include safety and health employees, emergency medical or rescue
personnel, and their dispatchers. The list is not exhaustive, and the specific categories of
employees prohibited from striking is set forth in O.R.C. 4117.14(D)(1).

How can a strike be terminated?

Strikes can be enjoined under certain circumstances, which are set forth in O.R.C. 4117.15 and
4117.16. Strikes by those safety and health employees prohibited from striking are enjoined
pursuant to O.R.C. 4117.15. Strikes by other employees may be temporarily enjoined if the
strike is creating a clear and present danger to the public health and safety, as set forth in
O.R.C. 4417.16.

What effect does the Act have on the employer/employee relationship in a township whose
population does not measure at least 5,000 in the unincorporated areas?

If the township has a population of less than 5,000 in the unincorporated area, it is not subject
to the Act, and is not required to recognize unions or engage in collective bargaining.
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Non-Union or Public Employees — General Provisions not covered by Collective Bargaining
Agreement

Qualifications

2.

Q.

A.

Q.

A.

Is there any requirement that employees of a township be residents thereof?

No. Townships are generally prohibited from imposing residency requirements on employees.
O.R.C. 9.481(B) states:

(1) Except as otherwise provided in division (B)(2) of this section, no political
subdivision shall require any of its employees, as a condition of employment, to
reside in any specific area of the state.

(2)(a) Division (B)(1) of this section does not apply to a volunteer.

(b) To ensure adequate response times by certain employees of political subdivisions
to emergencies or disasters while ensuring that those employees generally are
free to reside throughout the state, the electors of any political subdivision may
file an initiative petition to submit a local law to the electorate, or the legislative
authority of the political subdivision may adopt an ordinance or resolution, that
requires any individual employed by that political subdivision, as a condition of
employment, to reside either in the county where the political subdivision is
located or in any adjacent county in this state...

May a minor under eighteen be employed to do all kinds of township work, including operating
aroad grader?

No. O.R.C. 4109.05, provides that the director of commerce shall adopt rules prohibiting the
employment of minors in occupations which are hazardous or detrimental to their health. No
minor may be employed in any such occupation. Therefore, if the type of work for which the
minor is being employed could be construed as “hazardous or detrimental” to the minor, the
Industrial Relations Agency should be consulted first.

Mode of Employment

Q. May one township trustee by himself contract to employ persons to perform township business
or must all three trustees agree on the employment?

A. The hiring of employees must be done with the consent and approval of the majority of
trustees. In an instance in which a township is divided up into road districts, the mere division
as such does not give the trustee assigned to each of such districts the authority to hire the
employees for his district. To acquire that authority, specific language in a resolution would
have to provide that the trustee would have such power.

Rate of Pay

Q. May township employees be paid on a salary basis, or may they only be paid at an hourly rate?

A. Since there is no general statute controlling the mode of payment of township employees, they

may be paid on either an hourly, per diem, or salary basis as set forth by a resolution or
resolutions of the board so long as there is compliance with minimum wage and FLSA
requirements.
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2. Q. What minimum wage requirements apply to township employees?

A. Township employees must be paid the state minimum wage per Article II, Section 34a of the
Ohio Constitution, and 29 U.S.C., Section 218. The current minimum wage, with some
exceptions, is $8.55 per hour. This minimum wage amount will increase each January 1 by the
rate of inflation according to the consumer price index. For current Ohio minimum wage
information, visit: https://www.com.ohio.gov/documents/dico_2019MinimumWageposter.pdf

3. Q. What exemptions to the minimum wage apply to townships?

A. Townships with annual budgets of less than $297,000 for the preceding calendar year shall pay
a wage rate of not less than that established under the Federal Labor Standards Act, currently
$7.25. The gross revenue figure will be increased each January 1 by the change in the
consumer price index, rounded to the nearest one thousand dollars. Article I, Section 34a of
the Ohio Constitution,
https://www.legislature.ohio.gov/laws/ohio-constitution/section?const=2.34a

4. Q. At what rate must employees be paid for overtime work?

A. Under the Fair Labor Standards Act, employees must be paid at one and one half times their
base rate for all hours worked in excess of forty hours in one week. Firefighting personnel, if
not exempt, must be paid at one and one half times their base rate for all hours worked in
excess of 212 hours in a 28 day work period. Law enforcement employees, if not exempt, must
be paid at one and one half times their base rate for all hours worked in excess of 171 hours in a
28 day work period. O.R.C. 4111.03.

5. Q. May employees be given compensatory time in lieu of overtime?

A. Yes. Employees may be given “comp” time at a rate of one and one half to a maximum of 240
hours. Public safety, emergency response, and seasonal personnel may accrue up to 480 hours
of comp time. All overtime beyond the applicable limit must be paid in cash. Accrued and
unused “comp” time must be paid in cash upon separation at the higher of the employee's
average rate of pay over the preceding three years or the final rate of pay. O.R.C. 4111.03.

6. Q. What does O.R.C. 4115.04 provide as to the determination of the prevailing wage?

A. Every public authority authorized to contract for or construct with its own forces a public
improvement, before advertising for bids or undertaking such construction with its own forces,
shall have the Bureau of Employment Services determine the prevailing rate of wages of
mechanics and laborers in accordance with O.R.C. 4115.05 for the class of work called for by
the public improvement in the locality where the work is to be performed.
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7. Q. How is the word “construction” defined in determining whether the prevailing wage must be
paid?

A. O.R.C.4115.03(B), as amended effective January 1, 2016, “Construction,”

(1) Except as provided in division (B)(3) of this section, any new construction of a public
improvement, the total overall project cost of which is fairly estimated to be more than the
following amounts and performed by other than full-time employees who have completed
their probationary periods in the classified service of a public authority:

(a) One hundred twenty-five thousand dollars, beginning September 29, 2011 and
continuing for one year thereafter;

(b) Two hundred thousand dollars, beginning when the time period described in division
(B)(1)(a) of this section expires and continuing for one year thereafter;

(¢) Two hundred fifty thousand dollars, beginning when the time period described in
division (B)(1)(b) of this section expires.

(2) Except as provided in division (B)(4) of this section, any reconstruction, enlargement,
alteration, repair, remodeling, renovation, or painting of a public improvement, the total
overall project cost of which is fairly estimated to be more than the following amounts and
performed by other than full-time employees who have completed their probationary period
in the classified civil service of a public authority:

(a) Thirty-eight thousand dollars, beginning on the effective date of this amendment and
continuing for one year thereafter;

(b) Sixty thousand dollars, beginning when the time period described in division
(B)(2)(a) of this section expires and continuing for one year thereafter;

(c) Seventy-five thousand dollars, beginning when the time period described in division
(B)(2)(b) of this section expires.

(3) Any new construction of a public improvement that involves roads, streets, alleys, sewers,
ditches, and other works connected to road or bridge construction, the total overall project
cost of which is fairly estimated to be more than seventy-eight thousand two hundred fifty-
eight dollars adjusted biennially by the director of commerce pursuant to section 4115.034
of the Revised Code and performed by other than full-time employees who have completed
their probationary periods in the classified service of a public authority;

(4) Any reconstruction, enlargement, alteration, repair, remodeling, renovation, or painting of a
public improvement that involves roads, streets, alleys, sewers, ditches, and other works
connected to road or bridge construction, the total overall project cost of which is fairly
estimated to be more than twenty-three thousand four hundred forty-seven dollars adjusted
biennially by the director of commerce pursuant to section 4115.034 of the Revised code
and performed by other than full-time employees who have completed their probationary
periods in the classified service of a public authority.

8. Q. What minimum wage provisions shall the contract between the township and the successful
bidder for the construction, reconstruction, or improvement of a road contain?

A. O.R.C. 4115.06, provides that the contract shall contain a provision requiring the successful

bidder and all his subcontractors to pay a rate of wages which shall not be less than the rate of
wages fixed under O.R.C. 4115.04.
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Q.

When improving a township road by force account as provided in O.R.C. 5575.01, is it
necessary for the township to pay a rate of wages which shall not be less than the rate of wages
fixed as provided in O.R.C. 4115.04.

No. O.R.C. 4115.06, was amended to exempt the township from paying the prevailing wage
when proceeding by force account as provided in O.R.C. 5575.01.

If the township is going to employ a person to perform a maintenance or repair service for the
township other than painting or decorating, as, for example, cutting grass in the cemetery,
cleaning the town hall, operating a fire engine, or maintaining a township road by spreading
gravel on it, what wage must such a person be paid?

The requirement of O.R.C. 4115.04, does not apply to the employment of labor for
maintenance projects. Therefore, it would not be necessary to contact the Department of
Industrial Relations in order to obtain the prevailing rates of services of such maintenance
mechanics and laborers. See definition, O.R.C. 4115.03(B).

How often may the township trustees determine the salary that is to be paid a township
employee?

Once the township trustees have determined the wage rate to be paid township employees, any
subsequent increase to such employees would be permissible only in the event that a new
resolution, duly entered upon the minutes of the meeting, was adopted by the board of township
trustees.

Hours of Employment

Q.

A.

Is there any prohibition against a township working the road crew for more than eight hours a
day or forty-eight hours per week on the maintenance and repair of the roads?

Section 37, Article II of the Constitution of Ohio provides that: “Except in cases of
extraordinary emergency, not to exceed eight hours shall constitute a day's work, and not to
exceed forty-eight hours a week's work, for workmen engaged on any public work carried on or
aided by the state, or any political subdivision thereof whether done by contract, or otherwise.”
However, the constitutional provision is related to construction of public improvements and not
to their maintenance and repair. 29 U.S.C. 207 also prohibits some workers from being
required to work more than eight hours per day or forty hours per week without sufficient
compensation. However, Section 207 has many exceptions.
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Vacation, Sick Leave, and Holidays

Q.

A.

Is there any statute which specifically governs the amount of vacation or sick leave that
township employees may be granted?

It depends. O.R.C. 124.38 and 124.39 only apply to civil service townships. If a township does
not qualify as a civil service township, then the board of township trustees determines the
vacation and sick leave policies of township employees. A “civil service township” means any
township with a population of ten thousand or more persons residing within the township and
outside any municipal corporation, which has a police or fire department of ten or more full-
time paid employees, and which has a civil service commission established under O.R.C.
124.40(B).

Does the fact that statutory provisions are not made for townships other than civil service
townships means that they are prohibited from providing sick leave or vacation benefits for
their employees?

No. The trustees of townships other than civil service townships may, in their sound discretion,
grant vacations and sick leave to township employees.

What guide may the trustees of townships, other than civil service townships, follow in granting
vacations and sick leave?

In addition to O.R.C. 124.38 and 124.39; 124.13 et. seq., may be used as a guide by the trustees
in exercising their discretion in these matters.

If a township has both full-time or salaried employees and hourly or per diem employees, may
vacation pay and sick leave be granted to all employees in both classifications?

Yes. Although there is no statute specifically granting vacation pay or sick leave to township
employees, the township trustees have implied authority in the exercise of sound discretion to
grant all such employees reasonable periods of vacation as well as sick leave.

Q. May a township employee receive both sick leave and vacation with pay?

Since the granting of either privilege depends upon the discretion of the employing official, it
would be entirely within the exercise of their discretion for the township trustees to grant either
sick leave or vacation time.

May part-time township employees be granted a reasonable amount of sick leave with pay?

Yes.

If a township has both full-time or salaried employees and hourly or per diem employees, may
pay for legal holidays be granted to all employees in both classifications?

Yes. O.R.C. 511.10, states that “Any township employee working on a salary or hourly basis is
entitled to eight hours of holiday pay for New Year's Day, Martin Luther King Jr. Day,
Memorial Day, Independence Day, Labor Day, Washington-Lincoln's Day, Columbus Day,
Veteran's Day, Thanksgiving Day, and Christmas of each year, provided that the employee is a
regular employee with at least six months full-time township service, prior to the month when
such holiday occurs.” Holidays shall occur when specified in O.R.C. 1.14.
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Q.

When a holiday designated in O.R.C. 511.10, occurs during the vacation period of a full-time
regular township employee having at least six months of full-time township service, should the
holiday be charged as a day of vacation?

No.

If a township employee should die and has not used up all of the vacation time allotted to him,
may the township trustees pay the estate of such township employee for any earned but unused
vacation time?

Yes. Allotted vacation time, once earned, becomes a vested right. Therefore, the estate of the
deceased employee would be entitled to the allotments, provided such a policy was in effect in
the township at the time of the employee's death.

Is it permissible to pay an employee vacation pay after he has served notice of retirement or
other termination?

The trustees may, acting within their discretion, permit an employee to use his vacation credits
prior to the effective date of his retirement or termination, or permit the employee to be paid in
cash for the amount of vacation credits he has accrued prior to the effective date of termination.
Any cash payment must be made after retirement or separation, and no PERS deduction may be
taken.

Q. May an employee be paid accrued sick leave upon retirement or termination?

Yes. There exists no statutory provision limiting the authority of a board of trustees to adopt
such a policy.

May the township trustees authorize the payment of a $200.00 bonus to township employees at
the end of the year if they have not used their sick time?

Yes. Such authority may be inferred from the statutory authority of the trustees to fix the
compensation of township employees.

. May a non-civil service township adopt a policy pursuant to O.R.C. 511.10 whereby as part of

their employee compensation, it credits a township employee who has transferred from another
form of public service with a portion of his or her unused accumulated sick leave?

Absent a collective bargaining agreement providing otherwise, a board of trustees of a non-civil
service township may grant the employees it hires pursuant to O.R.C. 511.10 credit, as a form
of compensation, for unused sick leave accumulated in prior public employment. O.R.C.
511.10 authorizes a board of township trustees to employ and fix the compensation of the
employees mentioned therein. A board of trustees possesses, as part of its authority to fix
compensation, the power to grant its employees sick leave benefits, subject to any statutory
restrictions. 2002 Op. Att’y Gen. No. 2002-034.
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Retirement

Q. Where can information relative to the Public Employees Retirement System be obtained?

A. Letters should be directed to the Public Employees Retirement System, 277 East Town Street;
Columbus, Ohio 43215. Phone calls should be directed to (614) 466-2085.

Q. How long may the township trustees employ a person before he must become a member of the
Public Employees Retirement System?

A. Membership in the system is compulsory and must begin immediately upon being appointed.

Q. Does membership in another retirement system exempt a public employee from compulsory
membership in the Public Employees Retirement System?

A. No. Any employee who is contributing to or is receiving retirement or disability benefits from
a police relief and pension fund, a fireman's relief and pension fund, state highway patrol
retirement system, or a municipal retirement system established prior to June 30, 1938, or who
has been granted a disability retirement allowance by the state teachers retirement system, or
the school employees retirement system is a member and is eligible to make contributions or
accrue benefits in the Public Employees Retirement System.

Q. Would it be compulsory for casual employees such as those hired for a few hours or for
irregular periods of time as for example persons to cut brush or weeds to belong to the Public
Employees Retirement System?

A. Yes. There would be no exemptions for these or any other township employees. O.R.C.

145.03.

Q. May a township trustee become a member of the Public Employees Retirement System?

Yes. It is not mandatory that an elected official become a member, as in the case of employees;
however, at his option, a trustee may elect membership in the Public Employees Retirement
System. O.R.C. 145.20.

Q. Are old exemptions still valid?

No. Exemptions granted before the new regulations are no longer valid.

May an employee whose earnings from such employment are or become taxable subject to tax
on wages by virtue of the enactment of Section 102 of the Social Security Amendments of
1983, elect to have such earnings exempted from contribution to the Public Employees
Retirement System?

Yes. A member of the Public Employees Retirement System whose earnings from such
employment are or become taxable pursuant to the Social Security Amendment may elect to
have such earnings exempted from contribution by filing with the public employees retirement
board a written request, bearing his signature, not later than 90 days after the date the member
becomes subject to the tax on wages. O.R.C. 145.034.
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Q.

If a person who worked for the township from 1950 to September 15, 1957, but who was not a
member of the Public Employees Retirement System during that period of time now wishes to
make up the back payments, how should such arrearage be computed?

The township should submit a record of the payroll record of such employee to the Public
Employees Retirement System at 277 East Town Street, Columbus, Ohio, 43215 and that
agency will determine the amount payable by the employee and the amount due from the
township.

May the employee's and employer's contribution to the public employees retirement system be
paid from any fund other than the general fund?

Yes. Since the employee's contribution is taken from his salary, as of necessity, the employee's
share should be paid from whatever fund the employee is paid. As to the employer's
contribution, O.R.C. 145.12, provides that the board of township trustees of each township
“may reimburse the fund from which such appropriation is made by transferring to such fund
from any other fund of such subdivision the proportionate amount of such appropriation that
should be chargeable to such fund whether such fund is derived from taxation or otherwise.” In
the alternative, such payment may be made directly out of any funds, whether derived from
taxation or otherwise, from which the salaries or compensation of employees are payable.

May a township “pick up” all or part of the employees' share of the contributions to the Public
Employees Retirement System, as a fringe benefit?

The procedures in question are very complex, requiring approval by both the Internal Revenue
Service and the retirement system. It is therefore suggested that, if such a plan is considered,
the township should obtain the advice of the prosecuting attorney and contact the Public
Employees Retirement System. It should also be noted that a plan which involves the township
trustees, or township fiscal officer, may be an improper increase in their compensation, whether
or not it is commenced during a term of office.

Two township employees joined the Public Employees’ Retirement System and made back
payments of over eight hundred dollars, with the result that the general fund of the township
will be depleted when the township is billed and pays its portion from the general fund. Is there
any other fund from which payment can be made?

Yes. The township's share of the contribution to the Public Employees’ Retirement System
should be taken from the funds from which the service of the employees was paid. Therefore,
if the two employees worked on the road during the time of their employment and their salaries
were paid from the road fund, payment could be made from the road fund.

If a person who had been employed by the township and was a member of the Public
Employees Retirement System during such employment stopped working for the township in
1976 and at that time withdrew the amount he had paid into the retirement system, is there any
way he can pay back the amount he had withdrawn so that his retirement will benefit from this
prior period of employment?

. Yes. The Public Employees Retirement System should be consulted on this matter. Letters

should be directed to Public Employees Retirement System, 277 East Town Street; Columbus,
Ohio 43215. Phone calls should be directed to (614) 466-2085.
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15.

EMPLOYEES OF A TOWNSHIP (CONTINUED)

Retirement (Continued)

Q. Does a township have authority to purchase, as a fringe benefit for its elected officials,

additional service credit, as described in O.R.C. 145.201, in the Public Employees’ Retirement
System?

. No. A township is without authority to purchase additional service credit for its elected

officials. Elected public officials whose compensation is set by statute are not entitled to
receive fringe benefits that are not statutorily provided or made available. The compensation of
elected township officials, like that of state, county, and other local elected officials, is set by
statute and no statute authorizes them to participate in pick up plans offered as a fringe benefit
where there is no corresponding reduction in salary. 2004 Op. Att’y Gen. No. 2004-048.

. If an elected official is denied a pay increase due to the prohibition on midterm pay increases,

can that official get retirement credit for the increase that was denied?

. When a contributing OPERS member has been elected or appointed to an office...and in the

event that the salary of the office is increased and the member is denied the additional salary by
reason of any constitutional provision prohibiting an increase in salary during a term of office,
the member may elect to have the amount of the member’s and employer’s contributions
calculated upon the basis of the increased salary for the office. O.R.C. 145.2916

If the member elects to have the combined amount by which the member’s and employer’s
contribution would have increased withheld from the member’s salary, the member shall notify
the employer and the employer shall make the withholding commensurate with the period of
denied salary and transmit it to the retirement system. The payment of the amount by which the

employer’s contribution would have increased shall be credited to the employer’s accumulation
fund.

If the payment of the increased contributions is made in accordance with this section, the
increased annual salary as provided by law for the office for the period for which the member
paid increased contributions thereon shall be used in determining the member’s earnable salary
for the purpose of computing the member’s final average salary. O.R.C. 145.2916

. Are independent contractors considered “public employees” for the purpose of contributions to

OPERS?

. A public employer who on or after January 7, 2013 begins to receive personal services from an

individual it classifies as an independent contractor or another classification other than public
employee shall inform the individual of the classification and that no contributions will be
made to the Public Employees Retirement System for the services. Not later than thirty days
after the services begin, the employer to whom the personal services will be rendered shall
require the individual to acknowledge, in writing on a form provided by the system, that the
individual has been informed that the employer does not consider the individual a public
employee and no contributions will be made to the Public Employees Retirement System for
the services. The employer shall retain the acknowledgement for a period of five years after the
date the services begin and immediately transmit a copy of it to the public entity responsible for
submitting to the system the reports required by O.R.C. 145.47. The public entity shall transmit
a copy of the acknowledgement to the system. O.R.C. 145.038
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Insurance

. Q.

A.

Is there any manner in which a township may procure, for its employees, group plan insurance
for accident, sickness and life, the premium to be paid by the employee?

Yes. O.R.C. 505.60(A) provides for this.

Does a board of township trustees have authority to enter into a contract with an insurance
company or a hospital service association to pay the premium from township funds for
hospitalization, surgical care, major medical care, disability, dental care, eye care, medical care,
disability, hearing aids, prescription drugs or sickness and accident insurance for township
officers and employees and their immediate dependents?

Yes. O.R.C. 505.60. Auditor of State Bulletin 96-002 addresses how the Auditor of State’s
Office will review group insurance benefits provided by townships for their trustees, fiscal
officer, and employees under O.R.C. 505.60. The bulletin addresses a “uniform” group health
plan which is a plan that offers the same coverage to all trustees, the fiscal officer, and full time
employees. Various other issues regarding different health insurance issues are addressed in
this bulletin. Please refer to this bulletin for the various issues addressed.

To what fund should any group insurance purchased from township funds pursuant to O.R.C.
505.60, be charged?

The expenditure can be properly charged to those funds paying the salaries and wages of the
respective township employees.

May the board of trustees procure and pay for group life insurance for officers and employees?

Yes. O.R.C. 505.602 provides " a board of township trustees may procure and pay all or any
part of the cost of group life insurance to insure the lives of officers and full-time employees of
the township. The amount of group life insurance coverage provided by the board to insure the
lives of officers of the township shall not exceed fifty thousand dollars per officer."

Is a township board of trustees, pursuant to O.R.C. 505.602, or any other statute, authorized to
participate with another political subdivision, such as a county, in a joint program to provide
group life insurance for officer and employees?

A township board of trustees may procure group life insurance for its employees in conjunction

with an individual or joint self-insurance program for health care benefits, provided that the
policy of group life insurance is not self insured. O.R.C. 9.833 (D).
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EMPLOYEES OF A TOWNSHIP (CONTINUED)

Insurance (Continued)

Q.

A.

May township officials and/or employees serve on the governing body of a joint self-insurance
program to which the township is a member?

Yes. O.R.C. 9.833(F). A public official or employee of a political subdivision who is or
becomes a member of the governing body of the program administrator of a joint self-insurance
program in which the political subdivision participates is not in violation of division (D) or (E)
of section 102.03, division (C) of section 102.04, or section 2921.42 of the Revised Code as a
result of either of the following:

(1) The political subdivision's entering under this section into the written agreement
to participate in the joint self-insurance program;

(2) The political subdivision's entering under this section into any other contract with
the joint self-insurance program.

May a township take out insurance, insuring its employees against liability for damages and
injuries to persons and property, including liability on account of death or accident by wrongful
act occasioned by the operation of a motor vehicle, motor vehicles with auxiliary equipment, or
self-propelling equipment or trailers owned or operated by the township while such vehicle is
being used or operated in the course of the business of the township?

Yes. O.R.C. 9.83, so provides. See also O.R.C. 505.63, 505.23, as to volunteer firemen.

May a township enter into a contract for the purchase of a long-term care insurance policy
covering all of its elected officials and employees?

Yes. A board of township trustees may negotiate and contract for the purchase of a long term
care insurance policy for township officers and employees, and may pay any or all of the
premium charged. O.R.C. 505.60.

Is a township required to provide uniform coverage for township officers, employees and their
immediate dependents?

Yes. If a board of township trustees chooses, pursuant to O.R.C. 505.60, to procure for its
officers or employees any of the health insurance benefits described therein, O.R.C. 505.60(B)
provides that townships MUST provide uniform coverage to township officers (trustees and
fiscal officer), full-time township employees, AND their immediate dependents.

Q. Is a township required to provide coverage to part-time township employees?

A. No. O.R.C. 505.60(B) states that townships MAY provide coverage to part-time employees.

0O.R.C. 505.60(G)(1) defines a “part-time employee”, as a township employee who is hired with
an expectation that the employee will work not more than one thousand five hundred hours in
any one year ( approximately 28 hours per week).

Is a volunteer firefighter considered an employee under the Affordable Care Act if the
volunteer firefighter receives benefits?

No. A volunteer firefighter appointed by the township is a bona fide volunteer and not an
employee for purposes of section 513 of the "Patient Protection and Affordable Care Act," 124
Stat. 119 (2010), 26 U.S.C. 4980H , if, for providing those fire protection services, the
volunteer receives any of the benefits provided in Chapter 146., 4121., or 4123. or section 9.65,
505.23, 3333.26 ,3923.13, or 4113.41 of the Revised Code.
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Insurance (Continued)

12. Q. May a township reimburse a township officer or employee for an out-of-pocket insurance
policy premium for the township officer or employee and their immediate dependents?

A. Yes. O.R.C. 505.60(D) states that a township MAY reimburse a township officer or employee
for each out-of-pocket premium that the officer or employee incurs for insurance polices
described in O.R.C. 505.60(A) or if the officer or employee is denied coverage under the
township group plan. The reimbursement cannot exceed an amount equal to the average
premium paid by the township for its officers and employees under policies it procures under
O.R.C. 505.60(A), i.e., Township Group Health Plan. Reimbursement for out-of-pocket
premiums for the officer or employee’s immediate dependents is effective as of March 22,
2013, and is not retroactive (2013 Op. Att’y Gen. No. 2013-040). Reimbursement may NOT be
made if the township officer or employee elects single coverage under the township group plan,
and seeks reimbursement for dependents for an outside plan. 2017 Op. Att’y Gen. No. 2017-
007.

13. Q. If a township chooses not to procure a group health plan, can the township reimburse township
officers or employees for their out-of-pocket insurance policy premiums?

A. Yes. O.R.C. 505.601 provides that a township choosing not to procure a group health plan
MAY reimburse any township officer or employee for each out-of-pocket premium that the
officer or employee incurs for insurance coverage.

14. Q. Does a township seeking to provide reimbursement under O.R.C. 505.601 need to follow any
procedures prior to providing reimbursement?

A. Yes. O.R.C. 505.601 requires that the township (1) adopt a resolution, (2) state within the
resolution that the township chose not to procure a group health insurance plan, (3) state that
instead of the group health plan, the township chose to adopt a reimbursement policy, (4)
provide a uniform maximum monthly or yearly payment amount for each officer or employee,
beyond which the township will not reimburse, (5) state the only benefits the township will
reimburse are those listed within O.R.C. 505.60(A) and benefits not listed in O.R.C. 505.60(A)
will not be covered, and finally (6) adopt the resolution.

15. Q. May a township reimburse officers or employees for monthly Medicare Parts A, B, and D
premiums?

A. Yes. A board of township trustees may reimburse a township officer or employee pursuant to
O.R.C. 505.601 for monthly Medicare Parts A, B, and D premium payments made by the
officer or employee, so long as the benefits provided by Medicare Parts A, B, and D are
consistent with the benefits identified in the township resolution stating that the township has
chosen not to procure a health care plan under O.R.C. 505.60 and the reimbursement does not
exceed the uniform monthly or yearly payment amount set by the resolution (2013 Op. Att’y
Gen. No. 2013-022, 2015 Op. Att’y Gen. No. 2015-021).

CAUTION: Questions and answers 12 through 15 above relate only to an interpretation of what is permissible under relevant provisions
of the Ohio Revised Code. On March 21, 2010, the United States Congress passed the ‘“Patient Protection and Affordable Care Act”
(Public Law 111-148; the ACA) which was signed into law by President Barack Obama on March 23, 2010. That enactment, together
with the “Health Care and Education Reconciliation Act” which was signed March 20, 2010, codifies amendments to the United States
Internal Revenue Code, and to certain provisions within Title 42 of the United States Code. Federal authorities have interpreted
provisions within these changes to the law to mean that the action of an employer in reimbursing an employee for his or her
hospitalization or health care insurance premiums creates a “group health plan” which may be in violation of the ACA, and which may
result in the assessment of financial penalties against the employer. Further, the United States Congress has enacted the 21 Century
Cures Act which became effective on January 1, 2017, Under the terms of that enactment, an eligible employer which employs fewer
than fifty full-time or full-time equivalent employees as defined under the law may provide for such reimbursements if the employer
does not offier a separate group health lan to its employees and officers, and if the reimbursements are available to all employees and
officers on the same terms. It is strongly recommended that officials of any township which is making such reimbursements or which
contemplates beginning to do so consult with legal counsel as to these issues. Questions in regard to the status of this matter may be
directed to the Legal Division of the Auditor of State’s Office at 800-282-0370.
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Insurance (Continued)

Q.

Are reimbursements for healthcare premiums subject to Ohio Public Employee Retirement
System (OPERS) contributions?

This is a determination for OPERS to make. If a township is unsure whether an amount is
OPERS earnable salary, the township should request a determination from OPERS.

Can a township establish a self-insurance program?

Yes. O.R.C. 9.833, 2744.08, and 2744.081, describe legal and accounting requirements for self-
insured subdivisions. Auditor of State Bulletin 2001-005 and 2011-008 clarify the Revised
Code requirements, gives guidance related to funding self-insured plans, describes actuarial
qualifications and applicable standards for actuarial reporting, and includes an example risk
management disclosure cash-basis subdivisions should include with their audited financial
statements.

If you have questions about self-insurance plans, you may wish to discuss this with a qualified
actuary, your independent public accountant or your regional Auditor of State’s Office.

What are some of the requirements for a township’s self-insurance program established under
O.R.C 9.833?

The program must: A) Prepare and maintain a certified audited financial statement and a report
of amounts reserved for the program and disbursements made from such funds. B) Provide the
report to the AOS. C) Include a contract with a certified public accountant and a member of the
American Academy of Actuaries. (O.R.C. 9.833, see also AOS 2011-008)

Do the above additional requirements have an impact on townships participating in individual
land joint self-insurance pools?

Yes, Under O.R.C. 9.833, townships have the authority to establish/participate in individual and
joint self-insurance programs. As such, it is important to note that a township, as a member of
the pool, has a responsibility to ensure that any program it participates in is in compliance with
O.R.C. 9.833.

Can a board of township trustees, in an effort to lower health insurance premium costs, procure
a plan with a higher deductible and copayments that are commonly offered under health
insurance policies? If so, can they establish a program of self-insurance to pay the copayments
and deductible amounts not paid by the health care insurance policy?

A board of township trustees, in accordance with O.R.C. 505.60, may procure and pay for all or
a portion of the cost of a high-deductible health care insurance policy that provides the benefits
enumerated in O.R.C. 505.60(A) for township personnel and may, at the same time, establish
and maintain with township moneys a program of self-insurance in accordance with O.R.C.
9.833 to pay the copayments and deductible amounts not paid by the health care insurance
policy for the benefits listed in O.R.C. 505.60(A). 2008 Op. Att’y Gen. No. 2008-018.
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EMPLOYEES OF A TOWNSHIP (CONTINUED)

Insurance (Continued)

Q.

A.

What impact does demutualization have on townships?

Some public bodies may be eligible to receive cash or stock as a part of the company's
conversion process. If stock is received, the township trustees should be advised that Article
VIII, Sections 4 and 6 of the Ohio Constitution, prohibit public bodies from becoming a
"stockholder in any joint stock company, corporation, or association." That being said, Article
VIII, Section 6 of the Constitution provides an exemption which allows public bodies to
purchase insurance from mutual insurance companies. Therefore, because any such stock
initially received by a public body because of the companies' demutualization can be said to
have been derived from the public body's constitutionally permissible purchase of insurance
from a mutual insurance company, the Auditor of State will not cite nor issue a Finding for
Recovery against a public body that has received stock in this way. However, because of the
constitutional prohibition on public bodies being stockholders, the Auditor of State's
recommendation is that each public body receiving stock should sell the stock at a reasonably
prompt and beneficial time at the discretion of the public body. (AOS Bulletin 2002-002).

Q. What should be done with cash received as a result of demutualization?

Any township that receives cash directly from, or as a result of the sale of stock received from
demutualizing companies may deposit and record it at their discretion. The Auditor of State
does not consider such monies to be a "rebate," which would require it to be recorded in the
finds from which the insurance premiums were paid. Nor is it considered "interest earned on
public money," which in most cases would require it to be recorded in the General Fund.
Therefore, the Auditor of State's recommendation is that in a public meeting, the township
trustees should determine the fund into which the cash will be recorded and that decision
should be reflected in the minutes of the meeting. (AOS Bulletin 2002-002).

Q. What is a health savings account?

A health savings account is a tax-exempt trust or custodial account established for the purpose
of paying qualified medical expenses (as listed in Internal Revenue Service Publication 502) of
an eligible individual and the eligible individual’s spouse or dependents. To be an eligible
individual in any given month, an individual must (1) be covered under a high deductible plan
on the first day of that month, (2) not be covered by any other health plan that is not a high
deductible health plan (with certain exceptions for plans providing limited types of coverage),
(3) not be enrolled in Medicare, and (4) not be claimed as a dependent on another person’s tax
return. For more information see http://www.irs.gov/pub/irs-drop/n-04-2.pdf.

Q. Can a township establish and maintain a health savings account program?

Yes. Political subdivisions that provide health care benefits for their officers or employees may
... Establish and maintain a health savings account program whereby employees or officers
may establish and maintain health savings accounts in accordance with section 223 of the
Internal Revenue Code. Public moneys may be used to pay for or fund federally qualified high
deductible health plans that are linked to health savings accounts or to make contributions to
health savings accounts. A health savings account program may be a part of a self-insurance
program. O.R.C. 9.833(B)(2).

A-53



TOWNSHIP OFFICERS AND EMPLOYEES

v

25.

1.

EMPLOYEES OF A TOWNSHIP (CONTINUED)

Insurance (Continued)

Q.

Does the express authorizations of townships to establish and maintain a health savings account
in O.R.C. 9.833 preclude townships from establishing a health reimbursement arrangement?

A. No. 2007 Op. Att’y Gen. No. 2007-032

Other Benefits
Health and Wellness Benefit Program

Q.

A.

Can the township offer any additional benefits that promote a healthy lifestyle?

A board of township trustees can offer a health and wellness benefit program to its officers and
full-time employees. (O.R.C. 505.603(B)). The fiscal officer can deduct from the employee’s
salary or wages the benefit that is offered on a group basis if the employee authorizes in writing
that the township fiscal officer may deduct that amount and if at least 10% of the township
employees voluntarily elect to participate in receipt of that benefit. (O.R.C. 505.603(C) per HB
225, 129" GA, effective 3/22/2012).

Deferred Compensation Plans

Q.

A.

What type of deferred compensation plans are available to township employees?

A board of township trustees can offer deferred compensation plans or programs to all of the
township’s officers and employees. The plan or program must present a reasonable number of
options to the township’s officers and employees for investment of the deferred funds that will
assure their desired tax treatment. Any income deferred under a plan or program must be
included as regular compensation, but is not to be included in the computation of any federal
and state income taxes withheld on behalf of the officer or employee. (O.R.C. 148.061 per HB
225, 129" GA, effective 3/22/2012).

Workers’ Compensation

Q.

A.

Which township employees are covered by workers' compensation?

O.R.C. 4123.01(A)(1)(a) defines the word “employee” as it is used in the workers’
compensation act and provides that an employee shall mean: “(1) Every person in the service of
the ...township..., including regular members of lawfully constituted police and fire
departments or ...townships, whether paid or volunteer, and wherever serving within the state or
on temporary assignment outside thereof, ...under any appointment or contract of hire, express
or implied, oral or written, including any elected official of the ...township...
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Township Attorney

Q.

A.

May the township trustees hire an attorney to examine the title to a parcel of real estate they are
about to purchase?

Yes. O.R.C. 309.09, provides that the prosecuting attorney shall be the legal advisor for all
township officials unless the township has adopted the limited self-government form of
township government pursuant to Chapter 504, Ohio Revised Code, and has not entered into a
contract to have the prosecuting attorney as the township law director, in which case the
township law director...shall be the legal advisor for all township officers, boards, and
commissions. In addition, O.R.C. 309.09 authorizes the township trustees to employ other
counsel or attorneys on the order of the board of township trustees duly entered upon the
journal in which order the compensation to be paid for legal services is fixed. The township
trustees would, therefore, be authorized to adopt a resolution hiring an attorney to transact the
township business in question or any other legal matter which the township trustees desire,
provided the resolution appointing such attorney fixes the amount of compensation which the
attorney shall receive.

If a township hires its own attorney, what are the conditions, i.e., (a) specified duties, (b) length
of contract, (c) tenure, and (d) formula basis of salary?

O.R.C. 309.09 authorizes the township trustees to hire an attorney either for the transaction of
one particular item of business or on an annual basis. If an attorney is hired whether on an
annual basis or otherwise, the township trustees must enter the order in the minutes of their
meeting, fixing in such order the amount that is to be paid for the legal services. The duties,
length of contract, tenure and formula for basis of salary are not specified in the statute.
Therefore, these are matters which the trustees, in the exercise of their own sound discretion,
may control. See also O.R.C. 505.62, authorizing the employment of counsel for Annexation
proceedings.

The township trustees adopted a resolution designating C.D. attorney to take care of a certain
legal problem for the township, making no mention of the amount of money that the attorney
was to be paid. Subsequently, after the work was completed, the attorney requested payment
from the township in the amount of $350.00. Upon reviewing the work which the attorney had
undertaken, the township voted to pay him $275.00. Is the township now authorized to pay the
attorney $275.00?

No. O.R.C. 309.09 does authorize township trustees to employ counsel other than the
prosecuting attorney to execute certain legal matters. However, this section authorizes the
township trustees to employ such an attorney only "on the order of the board of township
trustees, duly entered upon its journal, in which the compensation to be paid for such legal
services shall be fixed.” Since no compensation was fixed in the resolution employing the
attorney duly entered upon the journal, no compensation may now be paid.

Would an attorney hired by a township be an “employee” or an “independent contractor?”

In order to determine whether an attorney employed by a township pursuant to O.R.C.
309.09(A) is an independent contractor or an employee of the township, it is necessary to
consider all the circumstances surrounding the arrangement between the township and the
attorney. Relevant factors include the degree of independence which the attorney possesses,
whether the attorney performs legal services solely for the township, whether the attorney is
paid for particular services or is paid a yearly salary, whether the township or the attorney
provides office space and supplies, and whether the attorney has the right to hire assistants and
the obligation to pay these assistants. 1980 Op. Att’y Gen. No. 1980-098. Legal counsel should
be consulted regarding this determination.
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Township Attorney (Continued)

Q.

A.

Why would it be necessary to make the employee/independent contractor determination?

This issue is important in terms of fringe benefits. An attorney who is an employee of the
township is entitled to the discretionary fringe benefits granted by the township to its
employees, provided that he otherwise qualifies for such benefits. This may include sick leave,
vacation, and hospitalization and life insurance coverage. However, an attorney who is an
independent contractor is not entitled to be compensated for discretionary fringe benefits due to
employees. 1980 Op. Att’y Gen. No. 1980-098.

Township Administrator

Q.

A.

Are the township trustees required to appoint a township administrator?

Generally, the position of township administrator is optional. (O.R.C. 505.031(A) However, if
the electors of an unincorporated territory of a township petition the board of trustees to adopt a
limited home rule government in accordance with O.R.C. 504.01, the board of trustees is
required to appoint a township administrator before adopting a resolution and submitting it to
the board of elections. (O.R.C. 505.031(A)(2)).

In the event that such a position is established within the township, upon what terms and
conditions does the administrator hold office?

A township administrator operates under the direction and supervision of the board of township
trustees, holding office at the pleasure of such board. The salary of the township administrator
is to be determined by the board of township trustees. O.R.C. 505.031(C).

In the event that the office of township administrator is temporarily or permanently vacated by
the incumbent due to illness, vacation, death, resignation or removal from office, how is the
vacancy to be filled?

In the event of such a vacancy, the chairman of the board of township trustees, or another
selected by him with the approval of the board, shall act as township administrator until the
township administrator returns to his duties or the board appoints a new township administrator.
O.R.C. 505.031.

Out of what fund is the salary of the township administrator paid?

This normally would be a general fund expenditure. However, if the township administrator is
performing services directly benefiting other funds, then payment of a portion of salaries and
benefits may be permissible from such funds.

What duties are imposed upon the township administrator?

Pursuant to O.R.C. 505.032, the township administrator is specifically assigned the duties,
under the direction and control of the board of township trustees, of assisting the
administration, of executing and enforcing the policies and resolutions of the board, of
supervising and directing the activities of the divisions of township government, of
recommending measures for adoption by the board, of preparing and presenting reports to the
board, of advising the board on the fiscal condition of the township, and of preparing and
submitting the budget for the ensuing fiscal year. In addition to the specific duties enumerated
above, the township administrator must also perform such additional duties as the board
specifies. The board is authorized to assign to the township administrator any office, position,
or duties under the control of the board of township trustees.
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Township Administrator (Continued)

6. Q.

A.

May a township fiscal officer also serve as township administrator?

No. The positions of township fiscal officer and township administrator are incompatible.
1977 Op. Att’y Gen. No. 77-037.

Q. May a member of a board of a general health district also serve as a township administrator?

No. The positions of township administrator and member of a board of health of a general
health district are incompatible. 1983 Op. Att’y Gen. No. 83-010.

Volunteers as Employees

. Q.

A.

Are volunteers performing work for the township considered employees?

“Employee” means an officer, agent, employee, or servant, whether or not compensated or full
time or part time, who is authorized to act and is acting within the scope of the officer’s,
agent’s, employee’s, or servant’s employment for a political subdivision. “Employee” does not
include an independent contractor. “Employee” includes any elected or appointed official of a
political subdivision. “Employee” also includes a person who has been convicted of or pleaded
guilty to a criminal offense and who has been sentenced to perform community service work in
a political subdivision whether pursuant to O.R.C. 2951.02 or otherwise, and a child who is
found to be a delinquent child and who is ordered by a juvenile court pursuant to O.R.C.
2152.19 ir 2152.20 to perform community service or community work in a political
subdivision. O.R.C. 2744.01(B)
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LAND USE CONTROL

TOWNSHIP ZONING

Initiation of Zoning

Q.

A.

Do the township trustees decide the question of whether zoning shall be adopted, or is this
question decided by placing it on the ballot?

The provisions relating to township zoning are contained in Chapter 519. of the Ohio Revised
Code. Ultimately, the question of whether or not zoning shall be adopted must be submitted to
the electorate. Zoning proceedings are commenced, however, by one of two methods. Under
the first method, O.R.C. 519.03, would authorize the board of township trustees to initiate the
proceedings on its own motion by adopting a resolution declaring its intention to proceed under
O.R.C. 519.02 to 519.25, inclusive. The second method by which the zoning proceedings may
be initiated is upon the presentation of a proper petition to the board of township trustees,
requesting the board to proceed with township zoning. Such a petition would be properly
brought only if "signed by a number of qualified voters residing in the unincorporated area of
the township or part thereof to be included in the zoning plan equal to not less than eight per
cent of the total vote cast for all candidates for governor in such area at the most recent general
election at which a governor was elected......” O.R.C. 519.03(B)

Does the township zoning resolution go into effect at the time of the adoption of the zoning
plan by the board of township trustees?

No. The township zoning resolution does not go into effect unless a majority of the vote cast
on the issue is in favor of the proposed plan of zoning. Furthermore, the resolution shall take
immediate effect upon the board of elections’ certification of an approved zoning plan. The
zoning resolution could, of course, set a date upon which it would go into effect and if the
zoning resolution received the favorable vote of the electorate, the resolution would go into
effect on the date specified in the resolution. O.R.C. 519.11.

Must testimony at a public hearing that is required to be held by the board of township trustees,
the zoning commission, or the township board of zoning appeals be recorded?

No. There is no requirement in law that the testimony given at a public hearing in these
instances be recorded. In Schlagheck v. Winterfeld, 108 Ohio App. 299, we find the following
statement at page 306: "The term 'public hearing' to be held by a legislative body connotes the
opportunity for interested persons to appear and express their views, pro and con, regarding
proposed legislative action. Although a legislative body may take testimony, in the absence of
a statutory requirement, it is not obliged to do so. Occasionally, a finding of necessity for a
proposed enactment is provided in a preamble or in the body of the legislation itself, but there is
ordinarily no requirement for incorporating conclusions of fact in such legislation or making
same prior to its adoption. No provisions requiring the trustees to take testimony or make
conclusions of fact are to be found...." (See, however, duty to record minutes: O.R.C. 519.05
and 519.15).

. Does the Ohio Revised Code grant authority to prepare and adopt plans for the unincorporated
territory to the county, to the townships or to both entities?

. Both a county and township may prepare land use plans for the unincorporated territory of a
township. 2003 Op. Att’y Gen. No. 2003-022.
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TOWNSHIP ZONING (CONTINUED)

Zoning Commission

Q.

A.

When shall a zoning commission be appointed?

0O.R.C. 519.04, provides that any board of township trustees proceeding under O.R.C. 519.01 to
519.99, shall create and establish a township zoning commission which shall be composed of
five members appointed by the board of township trustees. The terms of the members are to be
of such length and so arranged that the term of one member will expire each year.
Additionally, the board of township trustees may appoint two alternate members of the
township zoning commission, for terms to be determined by the board of township trustees. An
alternate member shall take the place of an absent regular member at any meeting of the
township zoning commission, according to procedures prescribed by resolution by the board of
township trustees. An alternate member shall meet the same appointment criteria as a regular
member, and the alternate member may vote on any matter on which the absent member is
authorized to vote.

Must the members of the township zoning commission reside in the unincorporated area of the
township?

Yes. Per RC 519.04, members of the township zoning commission must reside in the
unincorporated territory of the township and may reside in either a zoned area or an area that
has not been zoned. 2010 Op. Att’y Gen. No. 2010-006.

Q. Is a member of the zoning commission entitled to be paid anything?

O.R.C. 519.05 authorizes members of the zoning commission to "be allowed their expenses, or
such compensation, or both, as the board of township trustees may approve and provide."

Q. May a township trustee be employed by the zoning commission of his township?

No. O.R.C. 519.05 specifically prohibits such employment.

Does the existing five man zoning board, appointed by the trustees, continue in existence after
the zoning resolution is submitted to the electorate or should a new zoning board be appointed?

Yes. Since the terms of the members of the zoning commissions are fixed, the zoning
commission appointed prior to the adoption of the zoning resolution continues in operation

after the election of the zoning resolution, if the vote is favorable.

Must the zoning commission organize and adopt rules for the transaction of its business, and
keep a record of its determinations?

Yes. See O.R.C. 519.15.

Q. May the township fiscal officer be appointed secretary of the township zoning commission?

A. Yes. The township fiscal officer may be appointed secretary of the township zoning

commission, secretary of the township board of zoning appeals, and zoning inspector.
Furthermore, the township fiscal officer may receive compensation for such services in addition
to other compensation allowed by law. O.R.C. 519.16
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TOWNSHIP ZONING (CONTINUED)

Zoning Commission (Continued)

Q.

> o> o>

May a member of the zoning commission receive a real estate commission for any service
rendered by him personally in a zoning change or variance that is before the commission?

No. See Ohio Ethics Comm. Adv. Op. at 79-003.

May a Board of Education member serve as a township zoning commission chairman?

Yes. 1981 Op. Att’y Gen. No. 81-090.

Must the township zoning commission provide public notice of a proposed zoning resolution?

Yes. O.R.C. 519.06 provides that before certifying its recommendations of a zoning plan to the
township trustees, the township zoning commission shall hold at least one public hearing,
notice of which shall be given by one publication in one or more newspapers of general
circulation in the township at least 30 days before the date of the hearing. The notice shall state
the place and time at which the text and maps of the proposed zoning resolution may be
examined.

Q. May a township have more than one zoning commission?

A. No. Under O.R.C. Chapter 519, a township is permitted to have only one zoning commission.

The township zoning commission has authority over all the unincorporated territory of the
township and may serve multiple separately-zoned areas within the township. 2010 Op. Att’y
Gen. No. 2010-006.

Zoning Expenditures

Q.

A.

May township trustees contract with a consultant to prepare a zoning ordinance or is this the
duty of the township zoning commission?

No. The township trustees are not permitted on contract with a consultant to prepare a zoning
ordinance. O.R.C. 519.05 specifically authorizes the township zoning commission, as the sole
entity, with the authority to employ or contract with planning consultants.

Should a separate zoning fund be established on the fiscal officer's books and cash journal?
What is the appropriate fund to pull monies from to establish this separate zoning fund?

The township fiscal officer should set up a separate zoning fund on his books. As is to be noted
from the language in O.R.C. 519.05, the township trustees are to appropriate money for zoning
purposes. Such money may be appropriated and transferred out of the general fund to the
zoning fund.

Q. Must the township trustees establish a zoning fund?

A. No. Zoning fees collected under O.R.C. 519.12 by the township zoning commission should be

paid into the general fund unless, pursuant to O.R.C. 5705.12, a special fund has been
established for the deposit of such fees, in which case the fees should be paid into such special
fund.
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TOWNSHIP ZONING (CONTINUED)

The Zoning Resolution

Q.

A.

What is the nature of the zoning power vested in the township trustees by chapter 519 of the
Ohio Revised Code?

The zoning power is solely a police power delegated to the township trustees by the legislature.
Under this power, it is recognized by numerous authorities that the right of private property and
its full enjoyment, which is guaranteed by the fourteenth amendment to the Constitution of the
United States, and recognized by the several states, is not absolute, but must yield to a certain
extent to the superior interests of the public. It has been held that zoning laws enacted in the
proper exercise of the police power which are reasonably necessary for the preservation of the
public health, safety and morals, even though they result in the impairment of the full use of the
property of the owner, do not constitute a "taking of property" within the due process clause of
the Constitution of the United States and the several states. See annotations to O.R.C. 519.02
for potential constitutional challenges to zoning power.

Q. What may the township trustees control by zoning?

O.R.C. 519.02 provides that the township zoning resolution may regulate the location, height,
bulk, number of stories, and size of buildings and other structures, including tents, cabins, and
trailer coaches, percentage of lot areas, which may be occupied, set back building lines, sizes of
yards, courts, and other open spaces, density of population, and uses of buildings and other
structures, including tents, cabins and trailer coaches, and the uses of land for trade, industry,
residence, recreation or other purposes.

Do township zoning regulations apply to the territory of the township within which a
municipality is located?

No. O.R.C. 519.02 limited the power of the township trustees to the unincorporated territory of
the township.

If a township is served by a public water system, owned and operated by a municipal
corporation, who has the authority to establish zoning requirements to protect the ground water
resources that serve as a source of drinking water for the public water system, and are located
entirely inside the unincorporated territory of the township?

Pursuant to O.R.C. 3750.11(G), a municipal corporation that owns and operates a public water
system, as defined in O.R.C. 6109.01(A), and a township that is served by that public water
system have coextensive authority to establish and enforce requirements in their respective
zoning regulations to protect ground water resources that serve as a source of drinking water for
the public water system and that are located within scientifically derived wellhead protection
areas situated entirely in the unincorporated territory of the township. 2002 Op. Att’y Gen. No.
2002-038.

May the zoning resolution lawfully prohibit the use of land for the purpose of oil or natural gas
well drilling or production facilities?

No. O.R.C. 519.211 provides that the Revised Code does not confer any power on the
township zoning commission, board of township trustees, or board of zoning appeals to prohibit
the use of any land owned or leased by an industrial firm for the conduct of oil or natural gas
well drilling or production activities when such oil or natural gas obtained by the industrial firm
is used for the operation of its own plants.
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TOWNSHIP ZONING (CONTINUED)

The Zoning Resolution (Continued)

Q.

May the lawful use of any dwelling, building or structure and of any land or premises, as
existing and lawful at the time of the enactment of a zoning resolution, be continued, although
such use does not conform with the township resolution?

Yes. O.R.C. 519.19, so provides. However, if any nonconforming use is voluntarily
discontinued for two years or more, the future use must conform with the township resolution.

Q. May the zoning resolution prohibit the use of land for agricultural purposes?

A. Yes. O.R.C. 519.21(B), provides that a township zoning commission, by resolution, may

regulate in any platted subdivision approved under O.R.C. 711.05, 711.09, or 711.10, or in any
area consisting of fifteen or more lots approved under O.R.C. 711.131 that are contiguous to
one another, or some of which are contiguous to one another adjacent to one side of a dedicated
public road, and the balance of which are contiguous to one another and adjacent to the
opposite side of the same dedicated public road the following: (1) agriculture on lots or one
acre or less; (2) buildings or structures incident to the use of land for agricultural purposes on
lots greater that one acre but not greater than five acres by: set back building lines; height; and
size; (3) dairying and animal and poultry husbandry on lots greater than one acre but not greater
than five acres...... O.R.C. 519.21(B) confers no power on any township zoning commission,
board of township trustees, or board of zoning appeals to regulate agriculture, buildings or
structures, and dairying and animal and poultry husbandry on lots greater than five acres.
O.R.C. 519.21 (B) does not prohibit the board of trustees of a non-home rule township from
using its zoning powers under O.R.C. Chapter 519 to regulate the construction and use of
buildings and structures on lots greater than five acres when the buildings and structures are not
incident to the use for agricultural purposes of the land on which the buildings and structures
are located. 2010 Op. Att’y Gen. No. 2010-009

Does the holding of banquets, receptions, parties at which entertainment is provided, theatrical
shows, music festivals, clambakes, pig roasts, and other entertainment and special events
constitute the use of land for the marketing of agricultural products in conjunction with, and
secondary to, the production of grapes or wine for purposes of the definition of "agriculture" set
forth in O.R.C. 519.01?

The holding of a banquet, reception, party at which entertainment is provided, theatrical show,
music festival, clambake, pig roast, or other entertainment or special event constitutes the
"marketing of agricultural products" for purposes of the definition of "agriculture" in O.R.C.
519.01 when the event is held to promote or merchandise the sale of grapes or wine and when
the event occurs together with, and is of lesser importance or value than, the production of
grapes or wine. Whether an event is being held to promote or merchandise the sale of grapes or
wine and whether it occurs together with, and is of lesser importance or value than, the
production of grapes or wine are questions of fact that must be answered on a case-by-case
basis by township zoning officials. 2002 Op. Att’y Gen. No. 2002-029.

What, if any, factors should be considered in determining whether an activity constitutes the
marketing of agricultural products in conjunction with, and secondary to, the production of
grapes or wine for purposes of the definition of "agriculture" set forth in O.R.C. 519.01

Township zoning officials may consider any factors they deem necessary and relevant in order
to determine in a reasonable manner whether an activity constitutes the marketing of
agricultural products in conjunction with, and secondary to, the production of grapes or wine
for purposes of the definition of "agriculture" in O.R.C. 519.01. 2002 Op. Att’y Gen. No.
2002-029.
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The Zoning Resolution (Continued)

Q.
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Does the farm market exemption set forth in O.R.C. 519.21(C) exempt from township
regulations the use of land for a farm market that conducts banquets, receptions, parties at
which entertainment is provided, theatrical shows, music festivals, clambakes, pig roasts, and
other entertainment and special events?

The farm market exemption set forth in O.R.C. 519.21(C) exempts from township zoning
regulations the use of land for a farm market that conducts banquets, receptions, parties at
which entertainment is provided, theatrical shows, music festivals, clambakes, pig roasts, and
other entertainment and special events where fifty percent of more of the gross income received
from the market is derived from produce raised on farms owned or operated by the market
operator in a normal crop year. 2002 Op. Att’y Gen. No. 2002-029.

Must the zoning regulations be in accordance with a comprehensive zoning plan?
Yes, in accordance with O.R.C. 519.02.
Is regulation of lot sizes by a township zoning resolution authorized?

Yes. In accordance with O.R.C. 519.02, the percentage of lot areas may be regulated, as long as
it serves the purpose of promoting public health and safety.

May the township zoning resolution lawfully divide the township into a residential area, an
agricultural area, or an area for retail business, thus excluding industrial and manufacturing
plants from the township?

Yes, in accordance with O.R.C. 519.02.

May the township zoning resolution prohibit the establishment of a trailer park or camp within
the limits of the township?

Yes, in accordance with O.R.C. 519.02.

What is the validity of a zoning amendment that is consistent with a land use plan that is
adopted by a township but is inconsistent with a plan adopted by a county regional planning
commission?

An amendment to a township zoning resolution that is adopted in accordance with the
provisions of O.R.C. 519 is valid, even though a regional planning commission does not
prepare land use plans before the township proceeds to amend its zoning resolution or the
amendment is inconsistent with land use plans previously prepared by the regional planning
commission. 2003 Op. Att’y Gen. No. 2003-022.

Can the township zoning commission impose a temporary moratorium on the construction of
residential units?

Yes. The zoning commission has the authority to slow residential growth until its infrastructure
is improved. 2003 Op. Att’y Gen. No. 2003-024.
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17.

18.

The Zoning Resolution (Continued)

Q

A.

Q.

A.

What authority do townships have regarding the operation of adult entertainment
establishments within the township?

All townships may exercise all powers of local self-government regarding the operation of
adult entertainment establishments within the township and may adopt and enforce any local
police, sanitary and similar regulations within the township regarding the operation of adult
entertainment establishments that are not in conflict with general laws. Those regulations may
include, but are not limited to, antinudity restrictions, limitations on hours of operation, interior
configuration requirements, and requirements that adult entertainment establishments and an
establishment’s employees obtain licenses or permits to operate as or to be employed by an
adult entertainment establishment. The authority granted under this division shall be exercised
by the adoption of resolutions and may include the adoption of resolutions that create one or
more criminal offenses and impose criminal penalties related to the operation of adult
entertainment establishments or may provide for civil sanction for violations of regulations
established under the resolutions. Those regulations must not be in conflict with the Liquor
Permit Law, or with any rule adopted by the Division of Liquor Control pursuant to that Law,
that regulate establishments that hold a liquor permit. O.R.C. 503.52(A). **For township
specific information, it is recommended that a township board of trustees consult its legal
counsel.

Can township trustees be held liable for enforcement of regulations adopted under O.R.C.
503.52?

No. O.R.C. 503.52(F) states:

Except as otherwise provided in this division, the state shall indemnify a township and its
trustees from liability incurred in the enforcement of a resolution that is authorized by
this section, that was drafted in accordance with legal guidance provided by the attorney
general as described in division (B)(2) of this section, and that a court finds to be
unconstitutional or otherwise legally defective by paying any judgment in, or amount
negotiated in settlement of, any civil action arising from the enforcement of the
resolution. The state shall not indemnify a township until all appeals have been
exhausted or the action has otherwise been finally resolved.

The state shall not indemnify a township or its trustees for any of the following or to the
extent that any of the following apply:

(1) Any part of the judgment or settlement that represents damages that are covered by a
policy of insurance for civil liability;

(2) Any part of the judgment or settlement that is based upon an officer or employee of
the township acting manifestly outside the scope of the officer’s or employee’s
employment or official responsibilities, with malicious purpose, in bad faith, or in a
wanton or reckless manner;

(3) Any part of the judgment that is for punitive damages;

(4) Any part of a consent judgment or settlement that the attorney general determines is
unreasonable
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May township officials regulate a free-standing outdoor sign used for agricultural purposes?

No. Pursuant to O.R.C. 519.21(A), officials of a township that has not adopted a limited home
rule government under O.R.C. Chapter 504 may not regulate the location, height, bulk, or size
of a free-standing outdoor sign that is located on a lot greater than five acres and deemed to be
a structure when the use of the sign relates directly and immediately to the use for agricultural
purposes of the lot on which the sign is located. 2009 Op. Att’y Gen. No. 2009-041.

Do the township trustees have authority to provide in the zoning resolution, that a fee shall be
charged for the inspection of buildings proposed to be erected or altered and to require permits

If the township zoning resolution does not provide for the imposition of a fee for inspection of
buildings proposed to be erected or altered in a zoned area, but the township trustees have at
various times by resolution established fees to be paid by applicants for zoning permits, do
township trustees have authority to charge a fee for a zoning permit?

No. 1956 Op. Att’y Gen. No. 56-7111; 1997 Op. Att’y Gen. No. 97-022.

If the zoning resolution fails to provide for a system of zoning permits, may the zoning

Yes. The procedure for amendment would have to follow that set forth in O.R.C. 519.12.

May the zoning resolution require that a fee accompany an application made to the zoning
inspector for a zoning variance or a special exception to cover the cost of processing such

Yes. Some inspection of plans or sites would be necessary before the application could
reasonably be acted upon and a certificate of variance or special exception either granted or
denied. As in the case of any other zoning permit, a fee for the granting of a certificate of
variance or special exception may legally be charged only if the zoning resolution requires that

May application be made to the zoning inspector for a conditional zoning certificate for the use
of land, buildings, or other structures if such certificates for specific uses are provided for in the
zoning resolution, or does the board of zoning appeals have original jurisdiction in the granting

Yes. An application for a conditional zoning certificate for a specific use enumerated in the
zoning resolution should be made to the zoning inspector. A board of zoning appeals does not
possess original jurisdiction in the granting of such an application, but a board of zoning
appeals may grant a conditional zoning certificate only as a part of its appellate function.

May application be made to the zoning inspectors for a conditional zoning certificate for the
use of land, buildings, or other structures if a certificate for such specific use is not provided for

L TOWNSHIP ZONING (CONTINUED)
The Zoning Resolution (Continued)
19. Q.
A.
Zoning Permits
. Q.
for such erection or alteration?
A. Yes. 1956 Op. Att’y Gen. No. 56-7111.
2. Q.
A.
3. Q.
resolution be amended to provide for such?
A.
4. Q.
application?
A.
a fee be charged.
5. Q.
of conditional zoning certificates in view of O.R.C. 519.14(C)?
A.
O.R.C. 519.14(C).
6. Q.
in the zoning resolution?
A. No. O.R.C. 519.14(C).
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TOWNSHIP ZONING (CONTINUED)

Zoning Permits (Continued)

Q.

A.

May a board of education be required to secure a zoning permit for the erection of a public
school building?

No. The state is sovereign and a regulation adopted by any political subdivision or by any
board or commission thereof can have no effect to control the action of the state in the location
or erection of buildings by the state, in the absence of a statute expressly conferring such power
on the township. A school partakes on the sovereign powers of the state and similarly would
not be subject to a regulation adopted by a township in the absence of a statute conferring
express power on the township to control the location of school buildings. At the present time,
no statute authorizes the township trustees to regulate the location of the type of building, etc.,
that a school may erect. 1956 Op. Att’y Gen. No. 56-7111; Niehaus v. State, 111 Ohio St. 47
(1924).

Zoning Inspector

Q.

A.

Are the township trustees authorized to establish and fill the position of township zoning
inspector, together with such assistants as the board deems necessary?

Yes. This action is authorized by O.R.C. 519.16.

Q. What is the compensation to which a zoning inspector is entitled?

A. O.R.C. 519.16, states that the board of township trustees fixes the compensation for the position

of zoning inspector.

Q. May the township fiscal officer be appointed zoning inspector?

>

> o> R

Yes. O.R.C. 519.16, authorizes that a township fiscal officer may be appointed zoning
inspector.

May a member of the township zoning commission serve as a zoning inspector?
No, in accordance with 1985 Op. Att’y Gen. No. 85-052.
In what amount must the zoning inspector give bond?

The township zoning inspector shall give bond "in the sum of not less than one thousand or
more than five thousand dollars as fixed by the board of township trustees." (See O.R.C.
519.161)

May the township trustees pay for the zoning inspector's bond if purchased from a bonding
company?

Yes. O.R.C. 519.161 requires a zoning inspector to be bonded. O.R.C. 3929.17 provides that
the premium for bonds required by an official of a subdivision may be paid out of the general
fund of such subdivision. Under authority for these two sections the township trustees would
be authorized to pay the premium on the zoning inspector's bond purchased from a bonding
company.
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TOWNSHIP ZONING (CONTINUED)

Zoning Board of Appeals

Q.

A.

May members of the township zoning commission also serve on the township board of zoning
appeals?

No. 1966 Op. Att’y Gen. No. 66-034.

May a board of township trustees or township board of zoning appeals require the person
appealing to pay the reasonable and necessary cost of postage and advertising related to such
appeal or a deposit as security for the payment of such costs?

No. 1986 Op. Att’y Gen. No. 86-079.

Who should bear the cost of a stenographic record made of a hearing conducted by a township
board of zoning appeals?

The cost of the record should be borne by the party who ordered the record to be made. 1960
Op. Att’y Gen. No. 60-1625.

May a board of township trustees employ special counsel to appeal a decision of a township
board of zoning appeals?

The hiring of special counsel would be authorized only if the township is a party to the
proceedings before the township board of zoning appeals. 1964 Op. Att’y Gen. No. 64-810.

Amendment or Repeal of the Zoning Resolution

Q.

May a township board of zoning appeals grant conditional zoning certificates when such
certificates for specific uses are not provided for in the original resolution, but instead the
zoning resolution authorized the appeals board to grant conditional zoning certificates on the
basis of merit in each individual case and to impose regulations tailored to such case?

No. O.R.C. 519.14(C), authorized the board of zoning appeals on appeal to grant conditional
zoning certificates "if such certificates for specific uses are provided for in the zoning
resolution." The conditional use in each case must, therefore, be expressly provided for in the
zoning resolution. It remains for the board of zoning appeals to determine that such specified
facts, circumstances and conditions exist. The board has no authority to substitute for, nor to
change, nor even vary what the resolution has said shall constitute a conditional use.

Does a zoning board of appeals have original jurisdiction in the granting of a variance or a
conditional zoning certificate?

No. Any action by the board of zoning appeals must be considered to be taken as a part of an
appellate function. O.R.C. 519.14(A).

Q. May the township zoning resolution be amended or supplemented?

Yes. O.R.C. 519.12, sets forth the procedure for amendment.
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TOWNSHIP ZONING (CONTINUED)

Amendment or Repeal of the Zoning Resolution (Continued)

Q.

May the board of township trustees require that the owner or lessee of property filing an
application to amend or supplement the zoning resolution pay a fee therefore to defray the cost
of advertising, mailing, and other expenses?

Yes. O.R.C. 519.12 (A), provides that the trustees may require such fees. However, such fees
must be required generally, for each application.

Q. May the township zoning resolution be repealed?

Yes. O.R.C. 519.25, sets forth the procedure.

When a portion of a township is annexed to an existing municipality, do the township zoning
regulations still apply to the annexed portion of the township?

O.R.C. 519.18, states in part: "Upon annexation of township territory to an existing municipal
corporation the zoning regulations then in effect shall remain in full force and shall be enforced
by the township officials until the legislative authority of said municipal corporation shall either
officially adopt the existing zoning regulations or new regulations for such territory."

How long do township zoning regulations apply where township territory, subject to such
regulations, is incorporated?

Such regulations apply in the newly incorporated territory and shall be enforced by township
officials until the election and qualification of officers for the newly incorporated territory; not
to exceed ninety days. O.R.C. 519.18.

If the people of the township or any part thereof have approved county rural zoning plan prior
to the adoption of a zoning resolution by the board of township trustees, and the township plan
includes an area covered by the county rural zoning plan, which plan takes precedence?

The zoning resolution adopted by the board of county commissioners takes precedence over
zoning resolutions adopted by trustees unless a majority of the voters in the zoned area of the
township have voted to have the county rural zoning plan replaced with the township plan of
zoning. O.R.C. 519.22.

Noise Control

Q.

A.

What authority does the board of township trustees have to regulate noise levels within the
township?

O.R.C. 505.17 and O.R.C. 505.172 explain that a board of township trustees may adopt
regulations and orders that are necessary to control passenger car, motorcycle, and internal
combustion engine noise, as permitted under O.R.C. 4513.221 regulations and orders that are
necessary to control noise within the unincorporated territory of the township that is generated
at any premises to which a D permit has been issued by the division of liquor control or that is
generated within any areas zoned for residential use.
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TOWNSHIP ZONING (CONTINUED)

Noise Control (Continued)

Q.

A.

What recourse does the board of trustees have against violators?

O.R.C. 505.172(F) authorizes a board of township trustees that adopts a noise control
regulation or order to seek an injunction against each person that commits an act or practice that
violates the regulation or order. In this injunction action, the court also may award the
prevailing party reasonable attorney’s fees for work performed.

What authority does a township law enforcement officer have in enforcing noise regulations for
D liquor permit premises?

A law enforcement officer with jurisdiction in a township having a noise control regulation or
order can issue a cease and desist order to a D liquor permit premises when the officer has
reasonable cause to believe that the premises has violated the regulation or order and, as a result
of the violation, has caused, is causing, or is about to cause substantial and material harm.
O.R.C. 505.172(G). For specific information about noise regulation, the board of township
trustees should contact its legal counsel.

Sexually Oriented or Child-Victim Oriented Offenders

Q.

A.

What authority does the board of township trustees have to regulate the residency of sexually
oriented or child-victim oriented offenders?

O.R.C. 503.60 states:

(A) Townships have authority to exercise all powers of local self-government within their
limits regarding the residency of a person who has been convicted of or pleaded guilty
to either a sexually oriented offense or a child-victim oriented offense and to adopt and
enforce within their limits any local police, sanitary, and similar regulations regarding
the residency of such persons that are not in conflict with general laws. The authority
granted under this division shall be exercised by the adoption of resolutions.
Townships have the same rights, powers, and duties pursuant to the authority granted
under this division as municipal corporations have under Section 3 of Article XVIII,
Ohio Constitution relative to their authority to exercise posers of local self-government
and to adopt and enforce within their legal limits local police, sanitary, and similar
regulations, except to the extent that the rights, powers, and duties that the municipal
corporation have by their nature clearly are inapplicable to townships and to the
exercise by townships of their authority granted under this division

(C) As used in this section, “child-victim oriented offense” and “sexually oriented offense”
have the same meanings as in section 2950.01 of the Ohio Revised Code.

Junk Motor Vehicles

Q.

A.

Does a board of township trustees have the authority to remove junk vehicles from public and
private property?

Yes. O.R.C. 505.871 authorizes townships to remove and dispose of junk motor vehicles from
public and private property. O.R.C. 505.871 also authorizes a board of township trustees to
borrow money to pay for the removal of junk motor vehicles from private property when the
cost exceeds $500.



LAND USE CONTROL

II.

REGIONAL PLANNING COMMISSION

Q.

May a board of township trustees cooperate in the creation of a regional planning commission
and participate in the financing of a regional planning commission?

Yes. O.R.C. 713.21, authorizes townships to participate.

Q. How shall a township be represented and how such shall it contribute?

The members of a regional planning commission, their method of appointment and the
proportion of the costs of such regional planning to be borne by the various municipal
corporations, townships, and counties in the region shall be such as is determined by the
planning commissions and boards. O.R.C .713.21.
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BOUNDARIES

> o P

. Who is charged with the authority to alter township boundaries?

0O.R.C. 503.02 provides that the authority is vested in the board of county commissioners.
Under what circumstances may a change in the township boundaries be ordered?

This may occur at the petition of a majority of householders within the township, or upon

petition of a municipality. Alteration may also result from the mediation of a boundary dispute
between two townships by the county commissioners. O.R.C. 503.02.

Q. When may a municipality petition for the alteration of township boundaries?

. Per O.R.C. 503.07, when the limits of a municipal corporation do not comprise the whole of
the township in which it is situated, or if by change of the limits of such corporation include
territory lying in more than one township, the legislative authority of such municipal
corporation, by a vote of the majority of the members of such legislative authority, may petition
the board of county commissioners for a change of township lines in order to make them
identical, in whole or in part, with the limits of the municipal corporation, or to erect a new
township out of the portion of such township included within the limits of such municipal
corporation. The board, on presentation of such petition, with the proceedings of the legislative
authority authenticated, at a regular or adjourned session, shall upon the petition of a city
change the boundaries of the township or erect such new township, and may upon the petition
of a village change the boundaries of the township or erect such new township. A municipal
corporation is subject to no time limits and may proceed at any time to seek to change all or any
part of such boundaries. 2002 Att'y Gen. No. 2002-023.

. When a municipality petitions to have a township boundary changed pursuant to O.R.C.
503.07, when that township boundary extends into a different county, and when that adjustment
results in the extension of a township with the same name as a township that already exists in
the county, can the new territory continue to use its old name? What effect does this have on
the board of election and voters from the preexisting township?

. The provisions of O.R.C. 503.04 and O.R.C. 503.08 prohibiting the incorporation or existence
in a single county of two townships with the same name do not prevent a change in township
boundaries pursuant to O.R.C. 503.07 for the purpose of attaching land from one county to a
township in another county when that township bears the same name as a township in the first
county; however, the board of county commissioners of the first county must adopt a
designation that is sufficient to distinguish the two townships for purposes of elections,
taxation, and other governmental functions. 2002 Att'y Gen. No. 2002-023.

Q. What is the effect of alteration as to township liabilities and assets?

. Both assets and liabilities run with the land. All previously incurred liabilities still lie, and all
assets must be apportioned. O.R.C. 503.17.
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Iv.

ANNEXATION

. What is the role of the township in the annexation procedure?

. The township has no direct, active role in the annexation procedure. However, it is

significantly affected by a proposed annexation and the township interests may be represented
by an attorney at the annexation hearing provided for in O.R.C. 505.62.

Q. Isn't territory which is annexed to a municipality automatically severed from the township?

. No. Following an annexation, if the annexing municipality does not initiate proceedings

pursuant to O.R.C. 503.07 to make the boundary lines of annexed township territory identical
with the limits of the municipal corporation, and if the electors of the unincorporated area of the
township do not take action pursuant to O.R.C. 503.09 to exclude the annexed territory from
being located in any township, then the annexed territory remains part of the township, with the
township boundaries unchanged. Inhabitants residing in the annexed territory are residents of
both the municipal corporation and the township, and, unless a statute provides a specific
exclusion, those residents are obligated to pay both taxes levied by the municipal corporation
and taxes levied by the township, and are entitled to vote on both municipal and township
officers, issues, and tax levies. 2005 Op. Att’y Gen. No. 2005-024.** See also 2011 Op. Att’y
Gen. No. 2011-002

. May the township trustees expend funds to oppose a proposed annexation of territory from the

township?

. Yes. O.R.C. 505.62 provides a board of township trustees may enter into a contract with, and

appropriate monies for, the services of an attorney to represent the township in hearings before
the board of county commissioners and in appeals of the board's decision. The amended statute
specifically confers standing to the board of township trustees to appeal a decision.

. What happens when the annexation causes the municipality to become co-extensive with the

township?

. All township offices are abolished, and their duties are assumed by the corresponding

municipal officials. O.R.C. 703.22.

**2005 Op. Att’y Gen. No. 2005-024 addresses mergers as well as annexations. For specific land use
matters, a township board of trustees should consult with its legal counsel.
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V. INCORPORATION

1. Q. What are the effects of incorporation?

A. The territory incorporated is vested with the full authority of a municipal corporation under
Ohio law. A proper division of the funds and real and personal property of the township is
determined and ordered transferred to the village or city treasurer. The transfer is effected by
an application of the village or city treasurer to the probate court. O.R.C. 707.28.
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1.

MINERAL LEASES

Q. Under what terms may mineral leases be entered?

A. When, in its opinion, the township would be benefited, the board of township trustees may

execute and deliver contracts or leases to mine iron ore, stone, coal, petroleum, gas, sale, and
other minerals upon lands owned by the township, to any person complying with the terms
prescribed by the board as to consideration, rights of way, and occupancy of ground for
necessary purposes. All other matters of contract shall be such as the board considers most
advantageous to the township. The contracts or leases shall be forfeited to the township for
noncompliance with any of the terms set forth in the contracts or leases, and shall not operate as
a conveyance of the fee to any part of the realty. No contract or lease for the drilling or
operation of a petroleum or gas well shall be valid for a longer term than forty years from the
date of the contract or lease, and no contract or lease for the mining of iron ore, stone, coal, salt,
or other minerals shall be valid for a term longer than fifteen years from that date. The
consideration for the contracts and leases shall be rental or royalty as is prescribed by the board,
and shall be payable, as prescribed in the contract or lease, at least once a year to the township
fiscal officer, who shall give receipt for the amount and deposit in the township general fund.
O.R.C. 505.11. If a township park district, as opposed to the board of township trustees, sells
or leases mineral rights to a park within the district, O.R.C. 511.261 requires that any royalties
or other moneys resulting from the sale or lease be deposited into a special fund established by
the board of park commissioners. The statute requires that such fund shall be used exclusively
for maintenance of parks within the district and for the acquisition of new park lands.
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TOWNSHIP LIABILITY

Q. To what extent is the township liable for the negligent acts of its officers and employees?

. O.R.C. 2744.01 et. seq. was revised in 1997. The revised version sets forth the general
liabilities and defenses of a political subdivision. The law in this area is quite complicated and
liability can only be determined on a case by case basis. See O.R.C. 2744.01 et. seq.

Q. How does the statute operate in determining liability issues?

. Speaking very generally, the law establishes as a general rule the principle that a township is
not liable for injury (including injury, death or loss to persons or property) to individuals arising
out of acts or omissions of the township or of a township officer or employee with respect to
either governmental or proprietary functions.

Q. Ifthis is the case, how can the township or its officers and employees be found liable?

. This is the general rule. A number of exceptions set forth in the statute provide for liability
under specific circumstances. These provide for liability where:

A. The cause of the injury is the negligent operation of a motor vehicle on public roads,
highways, and streets within the scope of an employee's employment and authority.
However, there are a number of defenses in this Rule. See O.R.C. 2744.02 (B)(1)(a), (b),
and (c);

B. The cause of the injury is negligent actions with respect to the performance of proprietary
functions;

C. The cause of the injury is a failure to keep public roads, highways, streets, avenues, alleys,
sidewalks, bridges, aqueducts, viaducts, or public grounds open, in repair, and free of
nuisance, except in case of a bridge within a municipal corporation and the municipal
corporation is not responsible for maintaining the bridge;

D. The cause of the injury is negligence within or on the grounds of buildings used in
connection with the performance of a governmental function;

E. Liability is specifically imposed upon the township by the Ohio Revised Code.

F. In addition to the circumstances described in O.R.C. 2744.02, division (B) (1) to (4) of this
section, a political subdivision is liable for injury, death, or loss to persons or property
when liability is expressly imposed upon the political subdivision by a section of the Ohio
Revised Code. Liability shall not be construed to exist under another section of the Ohio
Revised Code merely because a responsibility is imposed upon a political subdivision or
because of a general authorization that a political subdivision may sue and be sued.
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4.

Q. What is the difference between "proprietary” and "governmental” functions?

A. As a general rule, "proprietary” functions are customarily engaged in by private parties. As an

example, the operation of a hospital may be performed by the government or by private parties
on either a profit or not-for-profit basis. Accordingly, the operation of a hospital is generally
considered to be a "proprietary" function. "Governmental" functions are those functions
commonly limited to the governmental area, such as police and fire protection. The distinction
is often confusing. The legislation to clarify this issue sets forth a general definition of
"governmental" functions in O.R.C. 2744.01(C)(1), and also enumerates specific functions
deemed to be "governmental” in O.R.C. 2744.01(C)(2). It also sets out a general definition of
"proprietary" functions in O.R.C. 2744.01(G)(1), and enumerates specific functions deemed to
be "proprietary" functions in O.R.C. 2744.01(G)(2).

Q. Why is this distinction in treatment made in the legislation?

A. This distinction is apparently based upon the idea that the township, to the extent that it is

engaging in proprietary function, is competing with private industry, and should not enjoy any
distinctive benefits in the areas of liability. In the areas of governmental functions, however,
the township has no choice in whether to provide the services, and should be protected to a
greater extent.

Q. What functions of a township are deemed to be governmental in nature?

. A "governmental function" includes, but is not limited to, the following [O.R.C. 2744.01

OMI:

a. The provision or nonprovision of police, fire, emergency medical, ambulance, and rescue
services or protection;

b.The power to preserve the peace; to prevent and suppress riots, disturbances, and
disorderly assemblages; to prevent, mitigate, and clean up releases of oil and hazardous
and extremely hazardous substances as defined in O.R.C. 3750.01; and to protect
persons and property;

c. The provision of a system of public education;
d.The provision of a free public library system;

e. The regulation of the use of, and the maintenance and repair of, roads, highways, streets,
avenues, alleys, sidewalks, bridges, aqueducts, viaducts, and public grounds;

f . Judicial, quasi-judicial, prosecutorial, legislative, and quasi-legislative functions;

g.The construction, reconstruction, repair, renovation, maintenance, and operation of
buildings that are used in connection with the performance of a governmental function,
including, but not limited to, office buildings and courthouses;

h.The design, construction, reconstruction, renovation, repair, maintenance, and operation
of jails, places of juvenile detention, workhouses, or any other detention facility, as
defined in O.R.C. 2921.01;
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i.  The enforcement or nonperformance of any law;

j- The regulation of traffic, and the erection or nonerection of traffic signs, signals, or
control devices;

k.The collection and disposal of solid wastes, as that term is defined in O.R.C. 3734.01,
including, but not limited to, the operation of solid waste disposal facilities, as
"facilities" is defined in that section and the collection and management of hazardous
waste generated by household;

1. The provision or nonprovision, planning or design, construction, or reconstruction of a
public improvement, including, but not limited to, a sewer system;

m. The operation of a human services department or agency, including, but not limited to,
the provision of assistance to aged and infirm persons and to persons who are indigent;

n.The operation of a health board, department, or agency, including, but not limited to, any
statutorily required or permissive program for the provision of immunizations or other
inoculations to all or some members of the public, provided that a "governmental
function" does not include the supply, manufacture, distribution, or development of any
drug or vaccine employed in any such immunization or inoculation program by any
supplier, manufacturer, distributor, or developer of the drug or vaccine;

0.The operation of mental health facilities, mental retardation or developmental disabilities
facilities, alcohol treatment and control centers, and children's homes or agencies;

p. The provision or nonprovision of inspection services of all types, including, but not
limited to, inspections in connection with building, zoning, sanitation, fire, plumbing,
and electrical codes, and the taking of actions in connection with those types of codes,
including, but not limited to, the approval of plans for the construction of buildings or
structures and the issuance or revocation of building permits or stop work orders in
connection with buildings or structures;

g.Urban renewal projects and the elimination of slum conditions, including the
performance of any activity that a county land reutilization corporation is authorized to
perform under Chapter 1724 or 5722 of the Revised Code;

r. Flood control measures;

s. The design, construction, reconstruction, renovation, operation, care, repair, and
maintenance of a township cemetery;

t. The issuance of revenue obligations under O.R.C. 140.06

u.The design, construction, reconstruction, renovation, repair, maintenance, and operation
of any park, playground, playfield, indoor recreational facility, zoo, zoological park,
bath, or swimming pool or pond, water park, wading pool, wave pool, water slide,
other types of aquatic facility, or golf course;

v. The provision of public defender services by a county or joint county defender's office
pursuant to chapter 120 of the Ohio Revised Code.

x.A function that the general assembly mandates a political subdivision to perform.
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7.

Q. What functions, then, are considered to be proprietary with respect to a township?

A. A "proprietary function" includes, but is not limited to, the following [O.R.C. 2744.01 (G)
(D]:

a. The operation of a hospital by one or more political subdivisions;

b. The design, construction, reconstruction, renovation, repair, maintenance, and operation
of a public cemetery other than a township cemetery;

c. The establishment, maintenance, and operation of a utility, including, but not limited to, a
light, gas, power, or heat plant, a railroad, a busline or other transit company, an airport,
and a municipal corporation water supply system;

d. The maintenance, destruction, operation and upkeep of a sewer system;

e. The operation and control of a public stadium, auditorium, civic or social center,
exhibition hall, arts and crafts center, band orchestra, or off-street parking facility.

Q. Isn't the liability of the township and the township officers and employees rather broad under
this statute?

A. The liability is certainly broader than it was under sovereign immunity, but it is also narrower

than it was before the legislation was enacted. The legislation also provides various defenses
and immunities to the township and officers and employees which, if properly asserted, may
establish nonliability. These defenses and immunities include:

A. Liability for the operation of a motor vehicle may be avoided if;

1. A police officer is responding to an emergency call and his operation of the
motor vehicle did not constitute "willful or wanton misconduct";

2. A firefighter is engaged in duty at a fire, proceeding toward a place where a fire
is in progress or is believed to be in progress, or is answering any other
emergency alarm and his operation of the motor vehicle did not constitute
"willful or wanton misconduct"

3. A member of an emergency medical service owned or operated by the township
is responding to or completing a call for emergency medical care and:

a. He holds a valid commercial operator's license;

b. The operation of the motor vehicle did not constitute "willful or
wanton misconduct"; and

c.  The operation complies with the requirements of O.R.C. 4511.03. See
O.R.C. 2744.02.
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8. (cont.)

The township is immune if:

The employee (including officers and employees, whether full or part time,
compensated or uncompensated) was engaged in the performance of a
judicial, quasi-judicial, prosecutorial, legislative, or quasi-legislative
function;

The conduct of the employee, other than negligent conduct, giving rise to
the claim was required by law, or was necessary or essential to the exercise
of powers of the political subdivision, or employee;

The act or failure to act on the part of the employee was within the
discretion of the employee with respect to policy making, planning, or
enforcement powers by virtue of the duties or responsibilities of the office
or position of the employee;

The act or failure to act by the township or by the township employee
resulted in injury or death to a person who had been convicted of or pleaded
guilty to a criminal offense and was serving a portion of his sentence by
performing community service work for or in the township;

The act or failure to act by the township or by the township employee
resulted in injury or death to a child who had been found to be a delinquent
child and was performing community service work in or for the township in
accordance with the order of a juvenile court pursuant to O.R.C. 2151.355,
and was covered for the purposes of Chapter 4123, O.R.C., in connection
with the community service work for or in the township; and

The injury resulted from the exercise of judgment of discretion in
determining how to use equipment, supplies, materials, personnel, facilities,
and other resources, unless the judgment or discretion was exercised with
malicious purpose, in bad faith, or in a wanton or reckless manner. See
O.R.C. 2744.03.
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10.

Q. May the township purchase liability coverage to protect against liability for such claims?

. Yes. O.R.C. 2744.08 authorizes the purchase of liability insurance by a township with

respect to both the employee's and the township's potential liability. The limits,
circumstances, and terms and conditions of the insurance policies are determined at the
discretion of the township. Such insurance policies normally provide for a legal defense of
the insured by the insurer, thus fulfilling the obligation of the township to the employees.

. The statutes seem incredibly complex. How may the board of township trustees obtain

assistance in applying the statute?

. Your legal counsel, either the county prosecuting attorney or private counsel employed

pursuant to O.R.C. 309.09, may be able to give you valuable advice as to the construction of
the statute. You may also be able to obtain information from your insurance agent or, if you
wish, from an independent insurance consultant or broker employed pursuant to O.R.C. 9.36.
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ADMINISTRATION AND FINANCE

BOARD MEETINGS

Procedure

Q.

A.

Are the township trustees required to meet once a month?

No. The law with reference to township trustees does not require that township meetings be
held at any particular time and they may meet at such times and at such places as they
themselves may determine.

Does the board of township trustees have authority to adopt rules of order to be followed in
the conduct of its meetings?

Yes. Any deliberative body, in order that the will of a majority of its members may be
ascertained and registered in an orderly way, must be governed by rules of procedure to
which each member thereof must conform. See O.R.C. 505.09.

What procedure is to be followed in the absence of the adoption of special rules of
procedure?

It is a well-established principle that if any deliberative body does not adopt special rules of
procedure, its procedure is governed by general parliamentary law.

May the president of a board of township trustees enforce a limit on the amount of time
allotted for public participation at a regular meeting of the board, including time limits for
individual speakers, and, if so, may the president waive the time limits?

The president of a board of township trustees may enforce a time limit on the amount of time
allotted for public participation at a regular meeting of the board, including time limits for
individual speakers, provided the president exercises such authority in accordance with the
board’s rules for meeting procedure.

The president of a board of township trustees may waive the limit on the amount of time
allotted for public participation at a regular meeting of the board or for a member of the
public to speak during the public participation portion of the meeting, provided the president
exercises such authority in accordance with the board’s rules for meeting procedure. 2007
Op. Att’y Gen. No. 2007-019

May the president of a board of township trustees prohibit a member of the public from
speaking at a regular meeting of the board about a matter that is not within the purview of the
board’s legislative authority or that is unrelated to township government or an item on the
meeting’s agenda?

The president of a board of township trustees may prohibit a member of the public from
speaking at a regular meeting of the board about a matter that is not within the purview of the
board’s legislative authority or that is unrelated to township government or an item on the
meeting’s agenda, provided the president exercises such authority in accordance with the
board’s rules for meeting procedure. 2007 Op. Att’y Gen. No. 2007-019
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10.

11.

BOARD MEETINGS (CONTINUED)

Procedure (Continued)

Q

May a board of township trustees limit public participation at a regular meeting and request
members of the public to speak at the board’s next regular meeting or submit correspondence
to the board when time constraints or exigent circumstances require such action by the board?

When a board of township trustees deems it necessary because of time constraints or exigent
circumstances, the board may curtail public participation at a regular meeting and request
members of the public to speak at the board’s next regular meeting or submit correspondence
to the board. 2007 Op. Att’y Gen. No. 2007-019

May the word “constable,” as used in O.R.C. 505.09, be fairly read to include a county
deputy sheriff appointed under O.R.C. 311.04?

The word “constable,” as used in O.R.C. 505.09, refers to a police constable appointed under
O.R.C. 509.01 and may not reasonably be read as referring to a county deputy sheriff
appointed under O.R.C. 311.04. 2007 Op. Att’y Gen. No. 2007-019

Is a board of township trustees required to prepare and distribute to the public or media a
written agenda for a regular meeting?

A board of township trustees is not required by statute to prepare and distribute to the public
or media a written agenda for a regular meeting. 2007 Op. Att’y Gen. No. 2007-019.

Do townships have the right, during the declaration of an emergency, such as pandemic, to
hold meetings by teleconference or some other means which would prohibit or limit the
public from attending in person?

In summary, O.R.C. 5502.24(B) provides an avenue by which townships may establish
alternate meeting places for their public bodies to meet in the case of an emergency, and it
thus makes it possible for a board of township trustees to meet in person in order to lawfully
satisfy a township’s financial obligations. O.R.C. 5502.24(B) does not provide an exception
to the “in person” requirement of O.R.C. 121.22(C) and thus does not permit a public body to
meet or conduct its township business by teleconference. 2009 Op. Att’y Gen. No. 2009-034.

Q. Do townships have the right to limit public attendance at meetings during a pandemic?

A public body may not expressly limit public attendance at its meetings. The provisions of
law pertaining to the authority of a township to limit public attendance at meetings of a public
body are not repealed or otherwise affected as a result of whether a federal, state, or local
governmental official declares a state of emergency in a township or as a result of the type of
emergency a township is confronting. 2009 Op. Att’y Gen. No. 2009-034

Q. Can public business be discussed via email?

The Open Meetings Act “prohibits any private prearranged discussion of public business by a
majority of the members of a public body regardless of whether the discussion occurs face to
face, telephonically, by video conference, or electronically by email, text, tweet, or other
form of communication.” White v. King 147 Ohio St.3d 74 (2016)
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BOARD MEETINGS (CONTINUED)

Organization of Board

Q.

A.

Q.
A.

Should a township board organize by electing either a president or chairman?

Yes, electing either a president or chairman is advisable, but not a legal requirement

May the president or chairman make a motion or second a motion, or vote on a motion the
same as any other member?

Yes. Such person is a constituent member of the board who attains membership on the board
in the same manner as any other member and his election as president or chairman does not
deprive him of the privilege of casting a vote, or making a motion the same as any other
member of the board.

May a trustee vote for himself as chairman or president?

Yes.

Action by a Majority of Board

Q.

A.

Are there any instances where a majority vote of the trustees is not enough to effect a
particular action, and unanimous approval is required?

Yes. An example where unanimous approval is required is when declaring a real and present
emergency in connection with the administration of township services or the execution of
duties assigned by law to any officer of a township. After a unanimous vote, the board of
township trustees may, by resolution, enter into a contract without bidding or advertising for
the purchase of services, materials, equipment, or supplies needed to meet the emergency if
the estimated cost of the contract is less than $50,000. O.R.C. 505.08. Additionally,
unanimous approval is needed if the board of trustees, without presentation of a petition, plan
to take the necessary steps to construct, reconstruct, resurface, or improve a public road or
part thereof if the necessity arises. O.R.C. 5571.15. Further, unanimous approval is required,
if acting without a petition, when the board of trustees has determined that any road shall be
constructed, reconstructed, resurfaced or improved, O.R.C. 5573.01. Unanimous approval is
required only if the statutes so indicate. For other examples, see O.R.C. 505.24, 505.262,
505.28, 505.82, and 5575.06.

Where there is a vacancy in the board of township trustees, do two trustees constitute a
quorum to transact such business?

Yes. O.R.C. 504.09 provides in part that: "..A majority of the members of the board
constitutes a quorum."

May the fiscal officer vote on the adoption of any motion or resolution?

No. The fiscal officer is not authorized to participate in the legislative function of the board
by casting a vote on any proposal because the board of township trustees is the sole
legislative authority. 1965 Op. Att’y Gen. No. 65-070.
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BOARD MEETINGS (CONTINUED)

Minutes of Meeting

Q.

A.

Is there any requirement that the township keep minutes of its meetings?

Yes. O.R.C. 507.04 provides that the fiscal officer shall keep an accurate record of the
proceedings of the board of township trustees at all its meetings. O.R.C. 121.22, also
provides that the minutes of a regular or special meeting of a township "shall be promptly
prepared, filed, and maintained and such records shall be open to public inspection."”

If two of the trustees decide (in advance) to meet at a local restaurant to officially discuss
township business, is this considered a meeting?

Yes. O.R.C. 121.22 defines a meeting as ". . . any prearranged discussion of the public
business of the public body by a majority of its members." This section was revised effective
March 9, 1999, to include committees and subcommittees as subject to this section of law.
Such meetings would be "public meetings" and must be open to the public with minutes
prepared and filed.

Must the fiscal officer have the minutes of the previous meeting of the trustees ready at the
regular meeting so that the minute book can be signed?

Yes. It is the duty of the fiscal officer to have the minutes of the previous meetings properly
completed so that the minute book can be approved at the meeting of the trustees.

Q. Must the township trustees permit the general public to attend its meetings?

Yes. O.R.C. 121.22 specifically provides that all meetings of the board of township trustees
are public meetings open to the public at all times.

Is it necessary to permit a reporter to examine the record book containing the minutes of the
township trustees and, if he wishes, permit him to compile the same for publication in the
local newspaper?

Yes. A reporter must be permitted access to this record because township records are public
records, subject to inspection by any interested person at all reasonable times. O.R.C. 149.43

(B).

What right does a trustee have to delete information from the minute record which sets forth
actual business? O.R.C. 121.22.

None. When the minutes of the meeting have been recorded by the fiscal officer in a minute
book, no trustee has any authority to delete the same. The minutes of the meeting must be
presented at the next regular meeting of the board for corrections after the previous minutes
have been read by the fiscal officer of the board. The board chairman should call for any
omission or correction and, if no objections are raised, they should stand as read. If, on the
other hand, there is an objection, the objection, as stated, must be voted upon by the board
and, if the objection is well-taken, correction should be made and the minutes then should be
approved as corrected. It is important to note that the minutes are to be an accurate reflection
of what was discussed at the public meeting. Thus, unless items contained in the minutes are
inaccurate, a trustee cannot delete the information from the minute book, even if the trustee
does not like how that discussion is worded.
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Minutes of Meeting (Continued)

Q.

May the township trustees require that the fiscal officer refrain from reading the minutes of
the previous meeting at each meeting?

Yes. Although the fiscal officer is required to take and keep minutes of each meeting, it is
not mandatory that they be read at the successive meeting. However, it is suggested that it is
better public policy to have the minutes so read to permit corrections. See response to
question 6 above.

May a township trustee vote to approve the minutes of a regular meeting of the board of
township trustees when the trustee was absent from the meeting?

Neither the Ohio Revised Code nor generally accepted rules of parliamentary procedure
require a board of township trustees to conduct a vote to approve the minutes of its regular
meetings. A board of township trustees may be required by a formal motion of a trustee of
the board’s rules for meeting procedure to conduct a vote to approve the minutes of a regular
meeting. When a board of township trustees is required to conduct a vote to approve the
minutes of a regular meeting, the vote must be conducted in accordance with the board’s
rules for meeting procedure. A board of township trustees’ rules for meeting procedure
should state whether a township trustee may vote to approve the minutes of a regular meeting
of the board of township trustees when the trustee was absent from the meeting. 2007 Op.
Att’y Gen. No. 2007-019.

Special Meetings

Q.

A.

> o> R

What is a special meeting?

At the beginning of the year, most townships establish a regular meeting time, such as the
first and third Monday of each month. A special meeting is a meeting held any time other
than the regular meeting date established at the beginning of the year.

How often may a special meeting be called?
A special meeting may be called at any time that the trustees so desire.
How is a board of township trustees to be notified of a special meeting?

Each of the three trustees must have notification of the time and place of a special meeting.
Notice should be in writing. However, in order to assure that there can be no question that a
member of a board of township trustees has had notice of the time and place of a special
meeting, the board of township trustees may wish to send a registered letter to each one of the
township trustees. Notification by registered letter will eliminate any possible doubt as to
whether or not a trustee has proper notice of the meeting. The importance of notification
arises from the fact that if a township trustee has not been notified of the time and place of the
special meeting, the meeting would not be validly called and any business transacted at the
meeting would be of no force and effect.
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BOARD MEETINGS (CONTINUED)

Special Meetings (Continued)

Q.

A.

For what purpose may a special meeting be called?

The special meeting may be called for the purpose of transacting any township business
which the board of township trustees may wish to transact.

If the special meeting is called to transact one particular item of business, may any other
township business be transacted at a special meeting?

Only if the business to be transacted is included within the purpose of the special meeting,
O.R.C. 121.22 and 1988 Op. Att’y Gen. No. 88-029.

Is a special meeting open to the public and must there be a public announcement of a special
meeting?

A special meeting is open to the public. O.R.C. 121.22 states that the board of trustees must
establish a reasonable method whereby any person may determine the time, place and
purpose of all special meetings. Furthermore, the board must give at least 24 hours advance
notice of all special meetings to all news media that have requested such notification. The
only exception to this procedure is an emergency requiring immediate official action. If such
an emergency arises, the news media that have requested notification must be notified
immediately.

Q. May the township fiscal officer be paid for being present at a special meeting?

No. A township fiscal officer is required to be present at all meetings, whether such meetings
are held at the regular meeting date or at some other time, since the minutes of all meetings
must be reported. The fiscal officer is, therefore, not entitled to any additional compensation
for attending a special meeting, since the fiscal officer is not compensated on the basis of the
number of meetings attended, but, rather is compensated based upon the budget of the
township.

Executive Session

Q.

Are there any exemptions to the statutory requirement that township meetings be open to the
public?

Yes. Township officials may privately meet with audit officials during an audit conference.
They may also conduct an Executive Session during a township meeting to discuss certain
topics identified in O.R.C. 121.22(G).
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Executive Session (Continued)

Q.

Is it necessary to convene a regular or special meeting of the board of township trustees,
before the board may meet in executive session?

Yes. O.R.C. 121.22(G) provides that the township trustees may hold executive sessions only
at a regular or special meeting. After a roll call vote is taken, the motion to hold the
executive session must state which reason pursuant to O.R.C. 121.22 (G)(1) to (8) is being
discussed. Therefore, it is necessary to convene the regular or special session, recess into
executive session for an approved purpose, terminate the executive session, then return to
public meeting status, and, then, adjourn the regular or special meeting.

Is the board of township trustees required to keep minutes of the discussions had in executive
session?

No. O.R.C. 121.22(C) provides the minutes need only reflect the general subject matter of
the discussions, but not any details of what was said. In addition, it is important to be aware
that any minutes that are taken during an executive session are considered public records
which must be released to the public upon request.

Q. May the board of township trustees take formal action while in executive session?

No. Any formal action taken must be taken at an open meeting. Any formal action taken,
other than in an open meeting, that results from deliberations in executive session not
specifically authorized for discussion in executive sessions, is void. O.R.C. 121.22(H).



ADMINISTRATION AND FINANCE

I1.

RECORDS
Keeping Records

Q.

A.

How long should a township keep and maintain employee records?

A record of the name, address, occupation, pay rate, hours worked for each day worked and
each amount paid an employee for a period of not less than three years following the last date
the employee was employed must be kept by the township. Article II, Section 34a, Ohio
Constitution.

How long should paid bills, canceled checks, warrant stubs, minute books, reports and
various other township documents be preserved?

All such records should be permanently preserved, regardless of their age, unless their
destruction is authorized under Section 149.381. (See next section for further information.)

May a township fiscal officer maintain a computerized accounting system and/or other
computerized system?

Yes. O.R.C. 9.01 permits different methods of record keeping. Also, O.R.C. 117.101
authorizes the Uniform Accounting System for townships.

Authority for Destruction or Disposal of Township Records

Q.

A.

Is there any progress being made toward alleviating the increasing problem of storing long
outdated township records?

Yes. O.R.C. 149.42 O.R.C. 149.381 provides for a process whereby old records may be
destroyed where the provisions of that section are met.

Q. Who is required to act on the question of destruction of old township records?

O.R.C. 149.42 creates a township records commission in each township. The commission
reviews applications for one-time disposal of obsolete records and creates schedules of how
long records need to be maintained in each township office. Upon following these schedules,
the commission then seeks approval for disposal from the Ohio history connection pursuant
to O.R.C. 149.381.

Q. What persons compose the township records commission?

The commission is composed of the chairman of the board of township trustees and the fiscal
officer of the township.

What records may the township destroy on their own initiative without going through the
township records commission?

Townships are not authorized to destroy any records without approval of the Ohio Historical
Society.
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RECORDS (CONTINUED)

Authority for Destruction or Disposal of Township Records (Continued)

Q.

A.

How is a record defined?

O.R.C. 149.011(G) defines "records" as including "Any document, device, or item, regardless
of physical form or characteristic, including an electronic record as defined in section
1306.01 of the Revied Code, created or received by or coming under the jurisdiction of any
public office of the State or its political subdivisions which serves to document the
organization, function, policies, decisions, procedures, operations, or other activities of the
office.” Any record which is transferred to an archival institution because of historical
information contained therein shall be deemed to be an archive within the meaning of these
sections.

The township has microfilmed vouchers of payments and disbursements for the last ten years.
May the township officials, on their own initiative, destroy the originals of the microfilmed
records or must they clear this through the township records commission?

Destruction of the originals or township records which have been copied or reproduced in
accordance with O.R.C. 9.01 is authorized only with the approval of the township records
commission and approval from the Ohio history connection. O.R.C. 149.381, 149.42.

Procedure for Destruction or Disposal

Q.

At the last meeting of the board of township trustees, the trustees culminated their two
months' discussion on the question of what township records they would like to destroy.
Trustee Johnson moved that the question of the destruction of the list of records, which he
then enumerated, be presented to the township records commission. Does the township fiscal
officer have a role in this process?

Yes. The township fiscal officer shall submit the request to the township records commission
in the form of a disposal list. Each list shall contain those records which have been
microfilmed or no longer have administrative, legal or fiscal value.

If the township trustees do not wish to destroy certain old records of the township but,
instead, wish to give them to the Hockinghana Society to display permanently in a glass case
in a public shelter built to commemorate a historical meeting between the Native Americans
and the first white settlers in that community, must the township fiscal officer present a
formal written application for written approval from the township records commission?

Yes. The authority to "dispose of records, by destruction or otherwise," is vested solely in the
commission, subject to approval by the Ohio Historical Society.

The township is microfilming its records by a method which will comply with the provisions
set forth in O.R.C. 9.01, but does not at this time wish to destroy or otherwise dispose of the
originals. Must application be made to the township records commission?

No. It is not necessary to make application to the township records commission until such
time as the township wishes to destroy or otherwise dispose of the originals.
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Procedure for Destruction or Disposal (Continued)

Q.

A.

A.

What procedure must the township records commission follow before disposing of township
records?

When a records commission has approved an application for one-time disposal of obsolete
records or any schedule of records retention and disposition, the records commission shall
send that application or schedule to the Ohio history connection for its review. The Ohio
history connection shall review the application or schedule within a period of not more than
sixty days after its receipt of it. During the sixty-day review period, the Ohio history
connection may select for its custody from the application for onetime disposal of obsolete
records any records it considers to be of continuing historical value, and shall denote upon
any schedule of records retention and disposition the records for which the Ohio history
connection will require a certificate of records disposal prior to their disposal. O.R.C.
149.381.

If the vouchers for payments and disbursements are copied or reproduced in the manner
provided by O.R.C. 9.01, must the fiscal officer, nevertheless, make written application to the

township records commission for a written order for destruction?

Yes.

Public Records Law

Q.

A.

What is a public record?
O.R.C. 149.43(A)(1) states:

"Public record" means records kept by any public office, including, but not limited to, state,
county, city, village, township, and school district units, and records pertaining to the delivery
of educational services by an alternative school in this state kept by the nonprofit or for profit
entity operating the alternative school pursuant to section 3313.533 of the Revised Code.
"Public record" does not mean any of the following (emphasis added):

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the
imposition of community control sanctions and post-release control sanctions;

(¢) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121
of the Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file
maintained by the department of health under sections 3705.12 to 3705.124 of the Revised
Code;

(e) Information in a record contained in the putative father registry established by section
3107.062 of the Revised Code, regardless of whether the information is held by the
department of job and family services or, pursuant to section 3111.69 of the Revised Code,
the office of child support in the department or a child support enforcement agency;
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Public Records Law (Continued)

(f) Records specified in division (A) of section 3107.52 of the Revised Code;
(g) Trial preparation records;
(h) Confidential law enforcement investigatory records;

(1) Records containing information that is confidential under section 2710.03 or 4112.05 of
the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the Revised
Code;

(k) Inmate records released by the department of rehabilitation and correction to the
department of youth services or a court of record pursuant to division (E) of section 5120.21
of the Revised Code;

() Records maintained by the department of youth services pertaining to children in its
custody released by the department of youth services to the department of rehabilitation and
correction pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;
(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section
3121.894 of the Revised Code;

(p) Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional employee, community-based correctional facility
employee, youth services employee, firefighter, EMT, investigator of the bureau of criminal
identification and investigation, or federal law enforcement officer residential and familial
information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or
a municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that
constitutes a trade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) In the case of a child fatality review board acting under sections 307.621 to 307.629 of the
Revised Code or a review conducted pursuant to guidelines established by the director of
health under section 3701.70 of the Revised Code, records provided to the board or director,
statements made by board members during meetings of the board or by persons participating
in the director's review, and all work products of the board or director, and in the case of a
child fatality review board, child fatality review data submitted by the board to the
department of health or a national child death review database, other than the report prepared
pursuant to division (A) of section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children
services agency or a prosecuting attorney acting pursuant to section 5153.171 of the Revised
Code other than the information released under that section;
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Public Records Law (Continued)

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a
nursing home administrator that the board of executives of long-term services and supports
administers under section 4751.04 of the Revised Code or contracts under that section with a
private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled by
the Ohio venture capital authority created under section 150.01 of the Revised Code;

(x) Financial statements and data any person submits for any purpose to the Ohio housing
finance agency or the controlling board in connection with applying for, receiving, or
accounting for financial assistance from the agency, and information that identifies any
individual who benefits directly or indirectly from financial assistance from the agency;

(y) Records listed in section 5101.29 of the Revised Code;

(z) Discharges recorded with a county recorder under section 317.24 of the Revised Code, as
specified in division (B)(2) of that section;

(aa) Usage information including names and addresses of specific residential and commercial
customers of a municipally owned or operated public utility;

(bb) Records described in division (C) of section 187.04 of the Revised Code that are not
designated to be made available to the public as provided in that division;

(cc) Information and records that are made confidential, privileged, and not subject to
disclosure under divisions (B) and (C) of section 2949.221 of the Revised Code ;

(dd) Personal information, as defined in section 149.45 of the Revised Code ;

(ee) The confidential name, address, and other personally identifiable information of a
program participant in the address confidentiality program established under sections 111.41
to 111.47 of the Revised Code, including the contents of any application for absent voter's
ballots, absent voter's ballot identification envelope statement of voter, or provisional ballot
affirmation completed by a program participant who has a confidential voter registration
record, and records or portions of records pertaining to that program that identify the number
of program participants that reside within a precinct, ward, township, municipal corporation,
county, or any other geographic area smaller than the state. As used in this division,
"confidential address" and "program participant" have the meaning defined in section 111.41
of the Revised Code.

(ff) Orders for active military service of an individual serving or with previous service in the
armed forces of the United States, including a reserve component, or the Ohio organized
militia, except that, such order becomes a public record on the day that is fifteen years after
the published date or effective date of the call to order.
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Public Records Law (Continued)

Q.
A.

Q.
A.

Must the board of township trustees adopt a public records policy?

Yes. O.R.C. 149.43(E)(1).

What should be included in the township’s public records policy?

O.R.C. 149.43 (E)(1) says in adopting a public records policy under this division, a township
may obtain guidance from the model public records policy developed and provided to the
township by the attorney general under section 109.43 of the Revised Code. Except as
otherwise provided in this section, the policy may not limit the number of public records that
the township will make available to a single person, may not limit the number of public
records that it will make available during a fixed period of time, and may not establish a fixed
period of time before it will respond to a request for inspection or copying of public records,
unless that period is less than eight hours.

A sample public records policy can be found in Appendix II of this handbook, and on the
attorney general’s website at: https://www.ohioattorneygeneral.gov/Files/Publications-
Files/Publications-for-Government/Model-Public-Records-Policy.

Once a board of township trustees has established a public records policy, how is the policy
to be distributed?

O.R.C. 149.43(E)(2) says the township shall distribute the public records policy adopted by
the township under O.R.C . 149.43 (E)(1) to the employee of the township (township fiscal
officer) who is the records custodian or records manager or otherwise has custody of the
records of that office. The township shall require that employee to acknowledge receipt of
the copy of the public records policy. The township shall create a poster that describes its
public records policy and shall post the poster in a conspicuous place in the township’s public
office and in all locations where the township has branch offices. The township may post its
public records policy on the internet web site of the township if the township maintains an
internet web site. A township that has established a manual or handbook of its general
policies and procedures for all employees of the township shall include the public records
policy of the township in the manual or handbook.
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Public Records Law (Continued)

Q.

A.

When a township receives a public records request, how should they proceed?

Upon request and subject to O.R.C. 149.43 (B) (8), all public records responsive to the
request shall be promptly prepared and made available for inspection to any person at all
reasonable times during regular business hours. Subject to O.R.C. 149.43 (B) (8), upon
request, a township shall make copies of the requested public record available at cost and
within a reasonable period of time. O.R.C. 149.43(B)(1)

If a requested public record contains information not deemed to be a public record under
O.R.C. 149(A)(1)(a) through O.R.C. 149(A)(1)(y), how should a township respond to the
request?

If a public record contains information that is exempt from the duty to permit public
inspection or to copy the public record, the township or the person responsible for the public
record shall make available all of the information within the public record that is not exempt.
When making that public record available for public inspection or copying that public record,
the township or the person responsible for the public record shall notify the requester of any
redaction or make the redaction plainly visible. A redaction shall be deemed a denial of a
request to inspect or copy the redacted information, except if federal or state law authorizes
or requires a public office to make the redaction. O.R.C. 149.43(B)(1)

Q. What is the definition of “redaction?”

"Redaction" means obscuring or deleting any information that is exempt from the duty to
permit public inspection or copying from an item that otherwise meets the definition of a
"record" in section 149.011 of the Ohio Revised Code. O.R.C. 149.43(A)(11)

Q. How shall public records be organized and maintained?

To facilitate broader access to public records, a township or the person responsible for public
records shall organize and maintain public records in a manner that they can be made
available for inspection or copying in accordance with O.R.C. 149.43 (B). A township also
shall have available a copy of its current records retention schedule at a location readily
available to the public. O.R.C. 149.43(B)(2).

If a person makes an overly broad request, or a request where the township cannot reasonably
identify what records are being requested, can the township deny the request?

If a requester makes an ambiguous or overly broad request or has difficulty in making a
request for copies or inspection of public records under this section such that the township or
the person responsible for the requested public record cannot reasonably identify what public
records are being requested, the township or the person responsible for the requested public
record may deny the request but shall provide the requester with an opportunity to revise the
request by informing the requester of the manner in which records are maintained by the
township and accessed in the ordinary course of the township's or person's duties. O.R.C.
149.43(B)(2).
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Public Records Law (Continued

Q.

A.

If a township ultimately denies a public records request, either in part or in whole, is the
township required to provide an explanation to the requester?

O.R.C. 149.43(B)(3) says if a request is ultimately denied, in part or in whole, the township
or the person responsible for the requested public record shall provide the requester with an
explanation, including legal authority, setting forth why the request was denied. If the initial
request was provided in writing, the explanation also shall be provided to the requester in
writing. The explanation shall not preclude the township or the person responsible for the
requested public record from relying upon additional reasons or legal authority in defending
an action commenced under O.R.C. 149.43(C).

Must the requester disclose their identity or the intended use of the requested public records?

No. Unless specifically required or authorized by state or federal law or in accordance with
O.R.C. 149.43(B), no township or person responsible for public records may limit or
condition the availability of public records by requiring disclosure of the requester's identity
or the intended use of the requested public record. Any requirement that the requester
disclose the requestor's identity or the intended use of the requested public record constitutes
a denial of the request. O.R.C. 149.43(B)(4).

Q. May a township require public records requests to be written requests?

No. A township or person responsible for public records may ask a requester to make the
request in writing, may ask for the requester's identity, and may inquire about the intended
use of the information requested, but may do so only after disclosing to the requester that a
written request is not mandatory and that the requester may decline to reveal the requester's
identity or the intended use and when a written request or disclosure of the identity or
intended use would benefit the requester by enhancing the ability of the township or person
responsible for public records to identify, locate, or deliver the public records sought by the
requester. O.R.C. 149.43(B)(5).

Can a township require that a person requesting a copy of a public record pay the cost
involved with providing the copy in advance?

Yes. If any person chooses to obtain a copy of a public record in accordance with O.R.C.
149.43(B) of this section, the township or person responsible for the public record may
require that person to pay in advance the cost involved in providing the copy of the public
record in accordance with the choice made by the person seeking the copy under O.R.C.
149.43(B). O.R.C. 149.43(B)(6).

Is a township required to allow a person seeking a copy of a public record make the copy
themselves?

No. Nothing in this O.R.C. 149.43 requires a public office or person responsible for the

public record to allow the person seeking a copy of the public record to make the copies of
the public record. O.R.C. 149.43(B)(6).
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Public Records Law (Continued

Q. If a person who is requesting a public record feels that a township fails to provide records in
accordance with the Ohio Public Records Act, what recourse do they have?

A. If a person allegedly is aggrieved by the failure of a township or the person responsible for
public records to promptly prepare a public record and to make it available to the person for
inspection in accordance with O.R.C. 149.43(B) or by any other failure of a township or the
person responsible for public records to comply with an obligation in accordance with O.R.C.
149.43(B), the person allegedly aggrieved may commence a mandamus action to obtain a
judgment that orders the township or the person responsible for the public record to comply
with O.R.C. 149.43(B), that awards court costs and reasonable attorney's fees to the person
that instituted the mandamus action, and, if applicable, that includes an order fixing statutory
damages under O.R.C. 149.43(C)(1). The mandamus action may be commenced in the court
of common pleas of the county in which O.R.C. 149.43(B) allegedly was not complied with,
in the supreme court pursuant to its original jurisdiction under Section 2 of Article IV, Ohio
Constitution, or in the court of appeals for the appellate district in which O.R.C. 149.43(B)
allegedly was not complied with pursuant to its original jurisdiction under Section 3 of
Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or
receive copies of any public record in a manner that fairly describes the public record or class
of public records to the township or person responsible for the requested public records,
except as otherwise provided in this section, the requestor shall be entitled to recover the
amount of statutory damages set forth in this division if a court determines that the township
or the person responsible for public records failed to comply with an obligation in accordance
with O.R.C. 149.43(B). O.R.C. 149.43(C)(1)

Additionally, under O.R.C. 2743.75, an allegedly aggrieved person may file a complaint in
the Ohio Court of Claims under a fast-track, less expensive program. The Public Records
Claims Program streamlines public records claim resolutions by using required mediation
between the parties, a simplified complaint form, and shorter timelines for decisions by the
parties and the court.

Q. What are the statutory damages as provided for in the Ohio Revised Code?

A. The amount of statutory damages shall be fixed at one hundred dollars for each business day
during which the township or person responsible for the requested public records failed to
comply with an obligation in accordance with O.R.C. 149.43(B), beginning with the day on
which the requester files a mandamus action to recover statutory damages, up to a maximum
of one thousand dollars. The award of statutory damages shall not be construed as a penalty,
but as compensation for injury arising from lost use of the requested information. The
existence of this injury shall be conclusively presumed. The award of statutory damages shall
be in addition to all other remedies authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the
court determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it existed at the
time of the conduct or threatened conduct of the township or person responsible for the
requested public records that allegedly constitutes a failure to comply with an obligation in
accordance with O.R.C. 149.43(B) and that was the basis of the mandamus action, a well-
informed township or person responsible for the requested public records reasonably would
believe that the conduct or threatened conduct of the township or person responsible for the
requested public records did not constitute a failure to comply with an obligation in
accordance with O.R.C. 149.43(B);
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Public Records Law (Continued)

(b) That a well-informed township or person responsible for the requested public records
reasonably would believe that the conduct or threatened conduct of the township or person
responsible for the requested public records would serve the public policy that underlies the
authority that is asserted as permitting that conduct or threatened conduct. O.R.C.
149.43(C)(1).

Q. Are the minutes of township meetings open to public inspection?

. Yes. O.R.C. 121.22(C) provides that: "The minutes of the regular or special meeting of any

public body shall be promptly prepared, filed, and maintained shall be open to public
inspection." This section specifically includes a township under the operation of its
provisions and further requires that all meetings of boards of township trustees shall be public
meetings, open to the public at all times. No resolution, rule, regulation or similar action of
any kind shall be adopted at any executive session of any such board.

. Does an audio tape recording of a meeting of a board of township trustees, created by a

township fiscal officer for the purpose of taking notes constitute a public record?

. Yes. An audio tape recording of a meeting of a board of township trustees that is created by

the township fiscal officer for the purpose of taking notes to create an accurate record of the
meeting, as required by O.R.C. 507.04(A), is a public record for the purposes of O.R.C.
149.43. The audio tape recording must be made available for public inspection and copying,
and retained in accordance with the terms of the township records retention schedule for such
arecord. 2008 Op. Att’y Gen. No. 2008-019,

. Can a public office limit the number of requests, if the public records are made available on

the townships website?

. Yes, if a public office has some or all of its public records on a website fully accessible to and

free to the public at all times, then the public office may limit the number or records
requested in digital format by a single person to ten per month. The limitation on number of
requests does not apply if requested records are not available on the website, or the requester
certifies, in writing, that he does not intend to use the information requested for commercial
purpose. ORC 149.43(B)(7)(c)(ii)
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I11.

TOWNHALL
Providing the Townhall

Q.

A.

May the township use general fund money to purchase, construct, improve, repair or remove
or maintain a townhall?

To answer this question, it is necessary to differentiate a "townhall" and a "town office
building." The attorney general has ruled that the two are subject to two different sections of
the revised code. If the building on which an expenditure is contemplated is a "townhall" --
that is, a large hall for public assemblies, it is subject to the provisions of O.R.C. 511.01.
General fund money may be used if the cost will not exceed $50,000; however, it is necessary
to obtain the approval of the electorate. Should the building be an office building for the
township, or a building for which the greater portion of the cost is devoted to office space for
the township, O.R.C. 505.26, applies, and general fund monies may be used without approval
of the electorate, if sufficient funds are available in the township treasury. If such funds are
not available from the township treasury, O.R.C. 511.01 applies, and the approval of the
electorate is necessary for expenditures in excess of $50,000.

Q. May a township lease office space?

Yes. O.R.C. 505.26 provides that: "If sufficient space for township offices is not available,
the board of township trustees may purchase, lease or construct, and furnish, equip, and
maintain office space," if sufficient funds are available in the treasury.

May the trustees lease a site upon which to construct a building to be used for township
offices?

Yes. O.R.C. 505.26 provides that when township offices are to be provided by construction:
"A site upon which to erect such office may be acquired by purchase, leased for twenty-five
years or longer or otherwise." The cost of providing such office space shall be paid out of
funds in the township treasury.

What procedures must the township trustees follow in the construction or repair of a town
hall?

If, in a township, a town hall is to be built, improved, enlarged, or removed at a cost greater
than fifty thousand dollars, the board of township trustees must first certify a resolution to the
board of elections and submit the question to the electors of the township. Only upon
approval by voters may the township proceed with the project.

May the township pay a fee to the Department of Industrial Relations, Division of Factory
and Building Inspection, when plans for the remodeling of the townhall are submitted to such
department?

Yes. Township trustees are required to pay such a fee for the processing of the plans and
specifications for the building.
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I11.

TOWNHALL (CONTINUED)

Providing the Townhall (Continued)

Q.

A village has completed steps to detach itself from the township within which it was
originally located. The townhall of the township from which the village detached itself is
located within the village and, thus, the meeting place of the township is no longer within the
limits of the township. May the township trustees, nevertheless, continue to meet in the
townhall now located outside the limits of the township and within the limits of the detached
village?

Yes. There is no statute which specifically provides that the townhall must be located within
the limits of the township, although, for convenience, the better practice would be for the
townhall to be located within the limits of the township. Since there is no statute which
specifically prohibits the board of township trustees from conducting its meetings outside the
geographical boundaries of the township, it must be concluded that the board of township
trustees would be authorized to continue to hold its meetings at the location outside the
township, provided the meetings are open to the public.

May a telephone be installed in the home of the township fiscal officer for the use and benefit
of the township?

Yes. Provided that the township does not have any other townhall or place in which to
conduct the business of the township and the home of the township fiscal officer is used as
the official office, the township may properly pay the expense of providing such a telephone,
provided the phone shall be in the name of the township.

If the trustees put a telephone in the fiscal officer's home, must the telephone be listed as the
township telephone? If it must be listed as a township telephone, it would cost four dollars a
month more because it will be a rural business telephone.

It is generally conceded that a telephone is an essential part of a township office, and it has
been determined that if no office is being provided by the township in a township hall or
otherwise but, instead, the home of the fiscal officer is used as the official office, a telephone
may be installed in the home of the township fiscal officer. However, in spite of the fact that
the listing of the telephone in the township name will increase the cost, the telephone should
be so listed. This conclusion is based on the fact that the fiscal officer needs the telephone
not only to make outgoing calls, but also to receive calls from township citizens who may
wish to contact the fiscal officer on township business.

Free Use of Townhall

Q.

A.

May the township trustees permit the public to make free use of the townhall for public
meetings, dances and entertainment?

Yes. O.R.C. 3313.76 provides that: "Upon application of any responsible organization, or of
a group of at least seven citizens, school premises, as that term is defined in section 3313.77
of the Revised Code, as well as all other buildings under the supervision and control of the
state, or buildings maintained by taxation under the laws of this state, shall be available for
use as social centers for the entertainment and education of the people, including the adult
and youthful population, and for the discussion of all topics tending to the development of
personal character and of civil welfare, and for religious exercises." A township hall would
fall within the category of a building "maintained by taxation under the laws of this state.”
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I11.

TOWNHALL (CONTINUED)

Free Use of Townhall (Continued)

Q.

A.

Who has the authority to make the determination whether or not the purposes of the
organization making application for free use of the townhall fall within the uses authorized by
O.R.C. 511.03?

The board of township trustees, in the reasonable exercise of their discretion, may make the
determination.

If an organization is one whose purposes are such that it would be entitled to make free use of
the townhall, may the board of township trustees, nevertheless, charge such organization a fee
for use of the townhall?

Yes. O.R.C. 511.03 provides that: "The board shall have control of any town hall belonging
to the township, and it may rent or lease all or part of any hall, lodge, or recreational facility
belonging to the township, to any person or organization under terms the board considers
proper, for which all rent shall be paid in advance or fully secured. In establishing the terms
of any rental agreement or lease pursuant to this section, the board of township trustees may
give preference to persons who are residents of or organizations that are headquartered in the
township or that are charitable or fraternal in nature. All persons or organizations shall be
treated on a like or similar basis, and no differentiation shall be made on the basis of race,
color, religion, national origin, sex, or political affiliation. The rents received for such
facilities may be used for their repair or improvement, and any balance shall be used for
general township purposes.”

If the purposes of the organization making application for free use of the townhall are such
that they would fall within the purposes for which free use of the townhall may be made, may
the board of township trustees, nevertheless, deny such organization to the right to use the
townhall on the evening that it requests if the board of township trustees is holding a meeting
in the townhall that evening and there is no other place in the townhall for the group to hold
its meeting?

Yes. O.R.C. 3313.76 provides that: "Such occupation should not seriously infringe upon the
original and necessary uses of such property. The public officials in charge of such buildings
shall prescribe such rules and regulations for their occupancy and use, as well as secure a fair,
reasonable, and impartial use of the same."

If a board of township trustees has purchased a vacant former school building from a school
district and the board of township trustees has not yet determined whether the building is fit
for public use, has not yet decided whether to keep or remove the building, and has not yet
begun to use the building for any township purpose, must the board of township trustees
allow a citizen group or nonprofit organization use the building?

No. O.R.C. 3313.76 does not require the board of township trustees to allow use of the
building. 2004 Op. Att’y Gen. No. 2004-002.

Leasing Townhall

Q.

A.

May private enterprise organizations make free use of the townhall?
If the organization's purposes do not qualify under O.R.C. 511.03, the townhall may not be

used free of charge. However, the township trustees may rent the townhall or any portion not
needed for township purposes.
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I11.

TOWNHALL (CONTINUED)

Leasing Townhall (Continued)

Q.

A.

May the trustees give preference to any group wishing to rent the townhall?

Yes. To residents of or organizations that are headquartered in the township or to charitable
or fraternal organizations, provided that all similarly situated persons or organizations are
treated alike without regard to race, color, religion, national origin, sex or political affiliation.
O.R.C. 511.03.

Q. May the trustees lease a portion of a township building for a term of 99 years?

Yes. O.R.C. 511.03 provides that the hall or any portion thereof may be leased "under terms
the board considers proper."

Q. If'the townhall is leased, how must the rent be paid?

O.R.C. 511.03 so provides in part: "The board shall have control of any town hall belonging
to the township, and it may rent or lease all or part of any hall, lodge, or recreational facility
belonging to the township, to any person or organization under terms the board considers
proper, for which all rent shall be paid in advance or fully secured."

Q. For what purpose should the rents from the townhall be used?

A. Such money should be used for the repair and improvement of the townhall and any balance
may be used for general township purposes.

Liability

Q. Is it permissible for a township to carry liability insurance on a townhall and the surrounding
premises?

A. Yes. O.R.C. 2744.08 authorizes the purchase of liability insurance.

Q. Since the township trustees permit citizen groups such as the Boy Scouts, the 4-H Club, and
the Flower Club to use the townhall as a meeting room, may the township trustees purchase
liability insurance to protect the township in the event that a person attending one of such
meetings is injured while on the township premises?

A. Yes. O.R.C. 2744.08.

Q. The township rents out a portion of the townhall to an organization which charges admission
to its events. May the township trustees purchase liability insurance to protect the township
in the event that one of the persons paying such admission fee is injured while on the
premises?

A. Yes. O.R.C. 2744.08.
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I11.

TOWNHALL (CONTINUED)

Joint Public Building

Q.

A.

May a township join with a village located within the township in the construction of a public
building?

Yes. O.R.C. 511.05 authorizes the township to unite with a village in the enlargement,
improvement, or erection of a public building. However, action to join with a village in the
construction of a public building must be commenced by the filing of an application with the
board of township trustees, signed by not less than 25 resident freeholders (persons having
title to property) of the township who are not residents of the village, and a similar
application must be addressed to the mayor of the village, signed by not less than 25 resident
freeholders of the village.

If it will be necessary to levy a tax to cover the township's portion of the cost of enlarging,
improving, or erecting a public building jointly with a municipality, will it be necessary to
submit both the question of enlargement, improvement, or erection of the public building and
the question of levying a tax for such enlargement, improvement or erection?

Yes. Two separate questions must be submitted. O.R.C. 511.05, 511.06. O.R.C. 511.07
states that a vote must be had on the question of whether or not such a joint building shall be
enlarged, improved or erected. Two-thirds of the electors of the township and of the village
voting must vote in favor of such improvement.

A township and a village located within the township have determined to construct a joint
building, but the township does not have sufficient funds in its treasury to meet its portion of
the cost. Instead, the township wishes to issue bonds to cover its portion of the cost. The
village finds that it also will have to issue bonds to cover its portion of the cost. Should the
bond issue as a whole be submitted to the voters of both the village and the township or, if the
bond issue is divided, should the voters of the village be permitted to vote on the township's
as well as the portion to be assumed by the village?

Where bonds are to be issued for the construction of a joint town hall, under O.R.C. 511.05,
the village and township must agree upon their proportionate shares of the cost, and the
question of issuing bonds for such shares must be submitted to the electors of the
subdivisions; in voting upon the township's share all the electors of the township may
participate, including those residing within the village limits. 1928 Op. Att’y Gen. No. 2462,
1950.

May a township join with a city in the construction of a public building pursuant to O.R.C.
511.05?

No. The agreement authorized by O.R.C. 511.05 may be between a village and a township.
This would exclude the application of the statute to a proposed arrangement between a

township and a city located within the township. 1916 Op. Att’y Gen. No. 1814, 1293.

May a joint public building be purchased pursuant to the procedures set forth in O.R.C.
511.05 through 511.07?

No. These sections provide only for the joint "enlargement, improvement or erection of a
public building."

D-22



ADMINISTRATION AND FINANCE

I11.

TOWNHALL (CONTINUED)

Joint Public Building (Continued)

Q.

A.

May the joint public building constructed pursuant to O.R.C. 511.05 through 511.07, be a
building to house road machinery?

Yes. Housing for road machinery would be considered a public building. 1946 Op. Att’y
Gen. No. 1190.

If the public building which the township proposes to construct jointly with a municipality is
a firehouse, is it necessary that action for such building be commenced by the filing of
petitions as indicated in question 6 above, and is a vote on the question of enlargement,
improvement, or erection of such a building necessary?

No. The provisions of O.R.C. 511.05, et seq., do not control in such an instance. Instead, the
provisions of O.R.C. 505.37 authorize a township to join with a municipality in the joint
purchase or acquisition of a firehouse. Any action to join with a municipality in the joint
construction, maintenance, or improvement of a firchouse may be commenced merely by the
board of township trustees adopting a resolution. Furthermore, O.R.C. 505.37 does not
require that the question be submitted to the electorate.

Sale of Property — Real and Personal

Q.

If the township trustees wish to sell the old townhall and the premises upon which the
townhall is located, is it necessary to submit to the electorate the question of the sale of the
old townhall and the premises?

No. There is no statute which specifically requires the township trustees to submit to a vote
of the people the question of disposing of the old townhall. Therefore, there is no
requirement that the question be submitted to the electorate.

If the township has a townhall which is outmoded and no longer useful for township
purposes, what procedure must it use if it wishes to sell the property?

O.R.C. 505.10 would control in such an instance and the sale of such property must be by
public auction or sealed bid to the highest bidder unless the value of the property is less than
$2,500, or the township conveys the property to any other political subdivision of the state. If
a township conveys the property to another political subdivision of the state, no public
auction is necessary, and the townhall may be conveyed to either of these parties upon such
terms as are agreed to between the board of township trustees and legislative authority of the
government. If the board conducts the sale of property by sealed bid, the form of the bid
shall be as prescribed by the board, and each bid shall contain the name of the person
submitting the bid. Bids shall be opened and tabulated at the time stated in a published and
posted notice. The property shall be sold to the hightes bidder, but the board may reject all
bids and hold another sale by public auction or sealed bid. O.R.C. 505.10 applies to the sale
of real estate so as to necessitate competitive bidding.

If the township conveys to another political subdivision of the state real property which the
township does not need, may the agreement provide that a certain portion of the purchase
price shall be paid at the time of purchase, with the balance of the purchase price to be paid in
equal installments at specified periods of time?

Yes. O.R.C. 505.10 provides that such a transfer may be upon such terms as are agreed to
between the board of township trustees and the political subdivision
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I11.

TOWNHALL (CONTINUED)

Sale of Property — Real and Personal (Continued)

Q.

. Yes.

The township trustees are remodeling the townhall and would like to dispose of the old desks,
cabinets, and miscellaneous other equipment, since it is outmoded and no longer useful. May
they convey such property to another political subdivision of the state without going through
the procedure of public auction provided for in O.R.C. 505.10?

O.R.C. 505.101 provides that the board of township trustees of any township may, by
resolution, enter into a contract, without advertising bidding, for the purchase or sale of
materials, equipment, supplies, or services from or to any department, agency, or political
subdivision of the State.

If the township trustees have agreed to convey the desks, cabinets, or miscellaneous other
equipment to another political subdivision of the state, what detail should be included in the
resolution?

O.R.C. 505.101 speaks in terms of purchases when it describes the required specificity of the
resolution, which requires that the resolution: (a) Set forth the maximum amount to be paid
as the purchase price for the materials, equipment, supplies, or services; (b) Describe the type
of materials, equipment, supplies, or services that are to be purchased; and (c¢) Appropriate
sufficient funds to pay the purchase price for the materials, equipment, supplies, or services,
except where funds have already been appropriated for that purpose and remain
unencumbered.

The township trustees are remodeling the townhall. They would like to replace the worn out
desks and filing cabinets with new desks and filing cabinets. May they trade in the old desks
and filing cabinets on the purchase of new desks and filing cabinets?

Yes. O.R.C. 505.10 provides that when the township has motor vehicles, road machinery,
equipment, or tools which are not needed or are unfit for public use and the board desires to
sell such to the person or firm from which it proposes to purchase other motor vehicles, road
machinery, equipment or tools, the board may offer to sell such to such person or firm and to
have such selling price credited to the person or firm against the purchase price of other
motor vehicles, road machinery, equipment or tools.

The township has an old cemetery mower that probably is not worth more than twenty
dollars. Must the sale of such unneeded equipment be by public auction?

No. O.R.C. 505.10 states “if the fair market value of the property to be sold is, in the opinion
of the board, $2,500 or less, the board may sell the property by private sale, without
advertisement or public notification.” The only exception to this would be if a township
official is planning to buy the property, Ohio Ethics laws would require a public sale, whether
by auction or sealed bid.

If property belonging to the township is sold at public auction, does the board have the right
to reject all bids if none is satisfactory?

Yes. Such would be authorized if the notice of the advertisement provides that the township

trustees shall have the right to reject all bids or if at the time of the auction those attending the
auction are advised prior to the commencement of the auction
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III. TOWNHALL (CONTINUED)
Sale of Property — Real and Personal (Continued)

9. Q. If the township has equipment, supplies, or any other thing which it does not need, must it
conduct a public auction at which to dispose of it?

A. No. O.R.C. 505.10 provides that if the township has property, including motor vehicles, road
machinery, equipment and tools, which the board of trustees finds it does not need, if the
board wishes to sell it, the sale may be by public auction or by sealed bid, duly advertised,
unless the sale is to be to a department, agency, or political subdivision of the state pursuant
to O.R.C. 505.101 where the township is trading-in motor vehicles, road machinery,
equipment or tools or like kind merchandise pursuant to O.R.C. 505.10; or if the fair market
value of the property is $2,500 or less.

** Emphasis added
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Iv.

FISCAL TRANSACTIONS

The Budget
Preparation of the Budget

Q.

A.

What are the two main purposes that the preparation of the budget serves?

The budget submitted by the township trustees to the county auditor is (1) for the purpose of
furnishing information to the county budget commission in adjusting tax levies to conform to
the limitations of law, and (2) for the additional purpose of fixing the limitations of
appropriations and expenditures by the various political subdivisions and taxing units,
including townships, during the ensuing fiscal year.

Q. What kinds of information should the budget present?

The budget should include (1) a statement of the financial needs of the township, for all
purposes during the ensuing fiscal year, and (2) a statement of the resources from which such
needs may be met.

Q. What specific information shall be included in the tax budget?

In accordance with O.R.C. 5705.29, the information should include, among other things, (1) a
statement of the necessary current operating expenses for the ensuing fiscal year for each
department and division of the township, classified as to personal services and other
expenditures, and the fund from which such expenditures are to be made; (2) a statement of
the expenditures for the ensuing fiscal year necessary for permanent improvements, exclusive
of any expense to be paid from bond issues, classified as to the improvements contemplated
by the subdivision and the fund from which such expenditures are to be made; (3) the
amounts required for payment of final judgments; (4) a statement of expenditures for the
ensuing fiscal year necessary for any purpose for which a special levy is authorized, and the
fund from which such expenditures are made; (5) comparative statements, so far as possible,
in parallel columns of corresponding items of expenditures for the current fiscal year and the
two preceding years; (6) an estimate of receipts from sources other than the general property
tax during the ensuing fiscal year, which shall include an estimate of unencumbered balances
at the end of the current fiscal year, and the funds to which such estimated receipts are
credited; (7) the amount each fund requires from the general property tax which shall be the
difference between the contemplated expenditure from the fund and the estimated receipts, as
provided in this section. The section of the Revised Code under which the tax is authorized
shall be set forth; (8) comparative statements as far as possible, in parallel columns of taxes
and other revenues for the current fiscal year and the two preceding fiscal years; (9) the
amount required for debt charges; (10) the estimated receipts from sources other than the tax
levy for payment of such debt of charges, including the proceeds of refunding bonds to be
issued to refund bonds maturing in the next succeeding fiscal year; (11) the net amount for
which a tax levy shall be made, classified as to bonds authorized and issued prior to January
1, 1922, and those authorized and issued thereafter, and as to what portion of the levy will be
within and what in excess of the ten-mill limitation; and (12) an estimate of amounts from
taxes authorized to be levied in excess of the ten-mill limitation on the tax rate, and the fund
to which such amounts will be credited, together with the Ohio Revised Code Section which
exempts the limitation on tax rate.
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Iv.

FISCAL TRANSACTIONS (CONTINUED)

The Budget (Continued)
Preparation of the Budget (Continued)

Q.

A.

If the township establishes a “rainy day” reserve balance account in accordance with O.R.C.
5705.13, how much revenue should be reserved?

If the township has a “rainy day” reserve balance account, O.R.C. 5705.13 provides that the
township trustees may reserve the greater of 5 percent of the revenue credited in the
preceding fiscal year to the fund in which the account is established or one-sixth of the
expenditures made in the preceding fiscal year from the fund in which the reserve balance
account is established. (HB 225 129" GA Effective March 22, 2012).

If the township has established a reserve balance account pursuant to O.R.C. 5705.13 or
0O.R.C. 5705.132, should the amount of the account be included in the tax budget?

Yes. O.R.C. 5705.29(G) states that the budget commission “shall not consider the amount in
a reserve balance account of a township, county, or municipal corporation as an
unencumbered balance or as revenue for the purposes of division (E)(3) or (4) of section
5747.51 of the Revised Code.” The county budget commission may require documentation of
the reasonableness of the reserve balance held in any reserve balance account. The
commission shall consider any amount in a reserve balance account that it determines to be
unreasonable as unencumbered and as revenue for the purposes of O.R.C. 5747.51 and may
take such amounts into consideration when determining whether to reduce the taxing
authority of a subdivision.

What shall the township show as sources of revenue?

A. O.R.C. 5705.29 requires the furnishing of (B)(1) An estimate of receipts from other sources

than the general property tax during the ensuing fiscal year, which shall include an estimate
of unencumbered balances at the end of the current year, and the funds to which such
estimated receipts are credited. (B)(2) The amount such fund requires from the general
property tax, which shall be the difference between the contemplated expenditures from the
fund and the estimated receipts, (B)(3) Comparative statements, so far as possible, in parallel
columns of taxes and other revenues for the current fiscal year and the two preceding fiscal
years. (C)(1) The amount required for debt charges; (C)(2) The estimated receipts from
sources other than the tax levy for payment of debt charges, including the proceeds of
refunding bonds to be issued to refund bonds maturing in the next succeeding fiscal year;
(O)(3) The net amount for which a tax levy shall be made, classified as to bonds authorized
and issued prior to January 1, 1922, and those authorized and issued subsequent to such date,
and as to what portion of the levy will be within and what in excess of the ten-mill limitation.
(D) An estimate of amounts from taxes authorized to be levied in excess of the ten-mill
limitation on the tax rate, and the fund to which such amounts will be credited.

Under what circumstances would the township not need to prepare a budget which includes
all of the information contained in Question 3.

O.R.C. 5705.281 allows the County Budget Commission to waive the requirement that the
township file a tax budget. An affirmative vote of a majority of the commission, including an
affirmative vote by the county auditor, is still required to enact a waiver. The taxing authority
of the subdivision will still be required to provide the commission with the information it
needs to fulfill its responsibilities under Chapter 5705, including setting tax rates. Other
statutes within Chapter 5705 that refer to or rely on the data in the tax budget were also
amended to include as an alternative source for the data the information submitted under
O.R.C. 5705.281.
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Iv.

FISCAL TRANSACTIONS (CONTINUED)

The Budget (Continued)
Preparation of the Budget (Continued)

Q.

A.

What information needs to be presented to the County Budget Commission in the alternative
if the tax budget requirement is waived?

If the tax budget requirement is waived, then the township must provide all information the
County Budget Commission requires in order to apportion those funds under the alternative
method or formula.

Adoption of the Budget

Q.

A.

When shall the township adopt its budget?

O.R.C. 5705.28 directs the township trustees, as the taxing authority of the township, to adopt
a tax budget for the next succeeding fiscal year on or before July 15th of each year except as
provided in O.R.C. 5705.281. O.R.C. 5705.281 provides that for any fiscal year, the
commission, by an affirmative vote of a majority of the commission including an affirmative
vote by the county auditor, may waive the requirement that the taxing authority of a
subdivision or other taxing unit entitled to a share of such fund adopt a budget under O.R.C.
5709.28, or may permit such a taxing authority to adopt a tax budget containing only such
information as may be required by the commission to apportion these funds under alternative
method or formula, notwithstanding any provision for a tax budget in the resolution
approving the alternative method or formula.

If, through inadvertence, the township trustees fail to adopt their budget on or before the 15th
of July, do they have authority to adopt the budget for the township on July 20, provided the
requisite public hearing is held on the budget and the residents of the township are permitted
to examine the budget prior to its adoption as required by O.R.C. 5705.30?

Yes. The provision in O.R.C. 5705.28, designating the 15th day of July as the date on or
before which the township shall adopt the budget for the next succeeding fiscal year is
directory, not mandatory. An exception to this is when a township would not need to adopt a
tax budget because the County Budget Commission has waived the requirement pursuant to
O.R.C. 5705.281.

Is it necessary that the township hold a public hearing on the tax budget before final adoption
by the board of township trustees?

Yes. Unless the tax budget requirement has been waived pursuant to O.R.C. 5705.281.
O.R.C. 5705.30 requires the township trustees to hold at least one public hearing on the
budget. Notice of the public hearing must be given by the township by at least one
publication not less than ten days prior to the date of hearing in the official publication of the
township or in a newspaper having general circulation in the township.

Is the general public entitled to inspect the township budget before the township adopts its
budget formally on or before July 15th of each year?

Yes. O.R.C. 5705.30 provides that at least two copies of the budget shall be filed with the

township fiscal officer as fiscal officer of the township not less than ten days before its
adoption by the board of township trustees.
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The Budget (Continued)
Presentation to the County Auditor

Q.

A.

When shall the township budget be presented to the County Auditor?

Unless the tax budget requirement has been waived pursuant to O.R.C. 5705.281, O.R.C.
5705.30 provides that the adopted budget shall be submitted to the County Auditor on or
before the 20th day of July, or at such later time as is prescribed by the tax commissioner.
O.R.C. 5705.30 does not apply to a township for which the county budget commission has
waived the requirement to adopt a tax budget under O.R.C. 5705.281.

Q. What if the township files the tax budget late?

O.R.C. 5705.30 provides, in part: "Any subdivision that fails to submit its budget to the
county auditor on or before the date prescribed by this section or a later date prescribed by the
commissioner shall not receive an apportionment from the undivided local government fund
distribution for the ensuing calendar year unless the commissioner determines that the budget
was adopted by the subdivision on or before the fifth day before the date prescribed by this
section for submitting the budget, but was not submitted by the date so prescribed or the later
time prescribed by the commissioner because of ministerial error by the subdivision or its
officers, employees, or other representatives."

Q. What does the county auditor do with the budget?

O.R.C. 5705.31 provides that the county auditor shall present to the county budget
commission the annual tax budgets submitted to him under O.R.C. 5705.01 to 5705.47. He
must also present to the budget commission information on any state levy, the rate of any
school tax levy as previously determined, the tax commissioner’s estimate of the amount to
be received in the county library and local government support fund, and other such other
information as the commission requests or the tax commissioner prescribes.

Action by the County Budget Commission

Q.

A.

What action does the budget commission take on the township budget?

The budget commission is required to examine the township budget together with the budgets
of all the subdivisions in the county and ascertain the total amount proposed to be raised in
the entire county for the purpose of the township and every other subdivision and other taxing
units therein have been properly authorized. O.R.C. 5705.31 in addition, provides that the
budget commission shall, among other things, ascertain that the levies enumerated in O.R.C.
5705.31 including tax levies in excess of the ten-mill limitation and the minimum levy within
the ten-mill limitation for current expenses and debt service are properly authorized. If so,
the budget commission has a mandatory duty to approve the levies without modification.
(But see questions 19 and 20). If any debt charge is omitted from the budget, the commission
shall include it. Finally, O.R.C. 5705.32 requires the budget commission to adjust the
estimated amounts required from the general property tax for each fund as shown by the
budget so as to bring the tax levies required within the limitations specified in O.R.C.
5705.01 to 5705.47. However, no levy may be reduced below a minimum fixed by law. The
budget commission may also revise and adjust the estimate of balances and receipts from all
sources for each fund and determine the total appropriations that may be made from each
fund.
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The Budget (Continued)
Action by the County Budget Commission (Continued)

Q.

Should the budget commission add overdrafts, either anticipated or existing as of January 1st,
to the amounts requested for the operation of the township for the next fiscal year in
determining and fixing tax rates?

If, at the time of the adoption of the budget and its submission to the county auditor, an
overdraft is noted in the budget, the budget commission may take it into consideration in
fixing and adjusting tax levies for the township, if the overdraft has been incurred in such a
way that a legal obligation has been created against the township for which a judgment might
be procured, or there is reasonable certainty that it will exist at the end of the current year.
(See the "Certification of Funds" section for information as to when a legal obligation may be
said to have been incurred).

May monies which will become available during a fiscal year as a result of a contractual
obligation entered into by the township be considered as, and included as, a resource by the
budget commission in the making of the certificate of estimated resources required by O.R.C.
5705.35?

Yes. A contractual obligation owning to the township, the existence of which is reasonably
certain to result in bringing funds into the township treasury during the fiscal year, may be
taken into consideration for the purpose of making the certificate of estimated resources. All
the law requires as a basis for an estimate of available resources is that it is reasonably certain
in the natural course of events that the resources as estimated will be available during the year
of the tax budget. This is true of taxes that are levied, as well as any other estimated
resources. It is not necessary that the actual cash be on hand to authorize the budget
commission to certify that the resources are available for appropriation purposes.

Is it necessary to include in the budget resources receipts from motor vehicle fuel and license
tax? The township does not know the exact amount that will be received in the ensuing year.

Yes. Although the exact amount the township will receive is not known, it is reasonably
certain that the township will receive such revenues in the coming fiscal year. Therefore, an
educated estimate should be made, and such amount should be included. The gasoline and
license tax money would be considered as receipts "from other sources than the general
property tax" within the meaning of O.R.C. 5705.29.

May the budget commission reduce or eliminate a tax levy requested by the township within
the ten-mill limitation if the proceeds of the levy, when added to the estimated receipts from
all other sources, would produce revenues in excess of the amount requested or the
expenditures for the next fiscal year shown in the budget?

Yes. The budget commission is not authorized to approve a levy at a rate which, when added
to contemplated receipts from other sources, and estimated balances will produce more than
the township shows by its contemplated expenditures to be necessary. In making its
determination in this matter, the budget commission is not authorized to consider any
contemplated expenditures of the township not set forth in its budget or any balance in a
reserve balance account established under O.R.C. 5705.13 or O.R.C. 5705.132, or any
principal in a nonexpendable trust fund established under O.R.C. 5705.131. (although this
fund description is still used in state statute, for recording and reporting purposes, a
nonexpendable trust fund is classified as a private purpose trust fund or a permanent fund.)
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The Budget (Continued)
Action by the County Budget Commission (Continued)

Q.

A.

If a tax levy is a voted levy, and it appears that the township will have receipts in excess of
intended expenditures, may the budget commission reduce the voted levy?

Yes. As a general rule, the budget commission may reduce a voted levy where it appears that
the township will have receipts in excess of intended expenditures. Exceptions include
reserve balance accounts as provided for in O.R.C. 5705.13 and 5705.132, and any principal
in a nonexpendable trust fund established under O.R.C. 5705.131. (although this fund
description is still used in state statute, for recording and reporting purposes, a nonexpendable
trust fund is classified as a private purpose trust fund or permanent fund.) See question 5
above and the discussion on reserve balance accounts in Appendix II under Ohio Budgetary
Law.

If prior to September 15, 1999, the board of township trustees certified to the board of
elections for approval by the electorate at the general election in 1999, a copy of a resolution
adopted as authorized by O.R.C. 5705.19 declaring the necessity of levying a five-tenths mill
tax outside the ten-mill limitation for fire protection, which resolution, as authorized by
O.R.C. 5705.26, specified that the additional tax should be placed upon the tax list for the
current year, is the budget commission required in the event the levy is approved by the
electorate, to reconsider and revise its action on the budget of the township?

Yes. O.R.C. 5705.34 provides that the budget commission shall reconsider and revise its
action on the budget of the township after the returns of such election are fully canvassed.
O.R.C. 5705.25 provides that the township trustees shall forthwith make the necessary levy
and certify it to the county auditor, who shall extend it on the tax list for collection. After the
first year, the tax levy shall be included in the annual tax budget that is certified to the county
budget commission.

If the fact situation were the same as that in the above question except for the fact that the
resolution of necessity did not specify that the additional tax should be placed upon the tax
list for the current year, is the budget commission required to reconsider and revise its action
on the township budget so that the township trustees can adopt a resolution to levy the tax
during the current year for distribution at the February and August settlements in 20007

No. O.R.C. 5705.34 states that “if the levying of the tax to be placed on the tax duplicate of

the current year is approved by the electors..., the budget commission shall reconsider and
revise its action on the budget of the subdivision.”
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FISCAL TRANSACTIONS (CONTINUED)

The Budget (Continued)
Action by the County Budget Commission (Continued)

Q.

A.

Does the township have any right to contact the budget commission before the budget
commission completes its action on the township budget?

Yes. O.R.C. 5705.32 provides that: "Before the final determination of the amount allotted to
each subdivision from any source, the commission shall permit representatives of each
subdivision....to appear before it to explain its financial needs."

Q. When shall the budget commission complete its work on the township budget?

A. O.R.C. 5705.27 provides that the budget commission shall meet annually at the office of the

county auditor in each county on the first Monday in February and the first Monday in
August and shall complete its work on or before September 1, unless the tax commissioner
extends the time for good cause.

What shall the budget commission present to the township as its action on the township
budget?

The budget commission shall furnish to the township a certification and a summary which
shall be known as the official certificate of estimated resources. O.R.C. 5705.35 provides
that this certification shall be filed by the budget commission with the township on or before
the first day of September in each year.

Appeal to the Board of Tax Appeals

Q.

A.

If the township is dissatisfied with the action of the budget commission, does it have any
remedy?

O.R.C. 5705.37 provides that the board of township trustees, through the township fiscal
officer, may appeal to the board of tax appeals within thirty days after receipt of the official
certificate or notice of such action by the budget commission.

Q. What things may the board of tax appeals consider when it reviews the township's budget?

O.R.C. 5705.37 provides that the board of tax appeals may modify any action of the budget
commission with reference to the budget, the estimate of revenues and balances, or the fixing
of tax rates. In case of change, the finding of the board of tax appeals shall be substituted for
the finding of the budget commission and shall be certified to the county auditor and the
township.

May the board of tax appeals place outside of the ten-mill limitation any tax levy authorized
by law within the ten-mill limitation or reduce any levy below any minimum levied by law?

No. O.R.C. 5705.37 specifically prohibits this.

May the board of tax appeals consider additional contemplated expenditures of the township
not set up in the original budget as adopted on or about July 15th?

No. The board of tax appeals may consider only "matters presented to the budget
commission."
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The Budget (Continued)
Appeal to the Board of Tax Appeals (Continued)

Q.

A.

Does a taxpayer have any right to appeal to the board of tax appeals concerning the
township's rate of taxation?

Yes. O.R.C. 5705.341 authorizes any person required to pay taxes on real, public utility, or
tangible personal property in any taxing district or other political subdivision of the state to
appeal to the board of tax appeals from the action of the budget commission which relates to
the necessity to be revalued by the taxing authority and which action has been certified by the
county budget commission to the taxing authority of the political subdivision.

Levying the Taxes

When shall the township levy any taxes necessary?

O.R.C. 5705.34 provides that after the budget commission has certified its action to the
township, together with the rate of each tax necessary to be levied, the township shall, by
resolution, authorize the necessary tax levies and certify them to the county auditor before the
first day of October, or at such later date as is approved by the commissioner of tax
equalization.

If in 1999 the electorate approved the levy of a tax within the township for five years for fire
protection, will it be necessary for the trustees in 2001 to adopt a resolution levying the tax
for collection in the current year and distribution at the February and August settlements of
20027

Yes. The approval by the electorate merely authorized the trustees to levy the tax. Taxes,
whether within or outside the ten-mill limitation, are levied on an annual basis, as provided in
O.R.C. 5705.34.

If at the general election in 2015 the electorate approved the levy of a five-tenths mill tax for
fire protection, and the resolution which the township trustees adopted to submit the question
of this levy to the electorate provided that the tax should be placed on the tax list of the
current year, will it be necessary for the township trustees to adopt a resolution to levy the tax
in order for the auditor to place the tax on the current tax duplicate so that the proceeds may
be distributed at the 2016 February and August settlements?

Yes. O.R.C. 5705.25 provides: "If the additional tax is to be placed upon the tax list of the
current year, as specified in the resolution providing for its submission, the result of the
election shall be certified immediately after the canvass by the board of elections to the taxing
authority, who shall forthwith make the necessary levy and certify it to the county auditor,
who shall extend it on the tax list for collection. After the first year, the tax levy shall be
included in the annual tax budget that is certified to the county budget commission."
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The Budget (Continued)
Levying the Taxes (Continued)

Q.

A.

After receiving back from the budget commission the certification of funds may the township
refuse to levy any of the taxes which the budget commission has found to be necessary, or
may the township proceed to levy taxes at a lesser rate than that provided in the budget
commission's certification of funds?

No. It is the duty of the board of township trustees to authorize by resolution tax levies for
the township at rates estimated by the county auditor and approved by the county budget
commission as contained in the certification to the township by the county budget
commission of its action in connection with the budget for the township as directed by the
provisions of O.R.C. 5705.34.

Is the county budget commission authorized to make the tax levies within the taxing
subdivisions in the county wherein it functions?

No. O.R.C. 5705.34 provides that the actual levies must be made by the "taxing authority"
for the subdivision; in the case of the township, by the board of township trustees.

If the township trustees, for any reason, fail to levy a tax as directed in O.R.C. 5705.34 until
too late for the county auditor to extend the levy on the tax duplicate, may the township levy
the tax at a later date?

No. Even if the levy is outside the ten-mill limitation and has been authorized by a vote of
the people, the township is without authority to make it at a later date.

If the township adopts a resolution to levy a tax and certifies the resolution to the county
auditor as provided in O.R.C. 5705.34, but the county auditor inadvertently fails to extend the
tax on the duplicate, may the county auditor lawfully extend the levy for collection at the time
of collecting the second half year's collection of taxes?

Yes.

Overlapping Taxes

Q.

A.

Would Township levies continue to be collected on real property in a village after the
village’s petition for detachment from the township has been approved?

Yes, so long as the levies were approved by the electors of the village prior to the detachment
of the village from the township. Pursuant to O.R.C. 503.07 the tax may be levied upon real
property located in the village for the limited purpose of paying legal or just clams that were
contracted by the township prior to the change in township boundaries and incurred by the
township in anticipation of the receipt of revenue from the tax levy. 2018 Op. Att’y Gen. No.
2018-002.

If the village detaches from a township after the passage of levies, will the township levies be
collected on real property located in the village until the levies expire?

Yes. After the detachment, the real property located in the village may only be assessed an
amount of tax that is necessary to generate sufficient tax revenue to pay the village’s share of
the legal or just claims against the township. The township fiscal officer shall conduct an
accounting to determine what amount of revenue is necessary to pay the claims against the
township that were contracted prior to the village’s detachment and what proportion of the
revenue shall be paid form real property taxes imposed in the village. 2018 Op. Att’y Gen.
No. 2018-002.
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The Budget (Continued)
Overlapping Taxes (Continued)

Q.

If a county tax levy and a township tax levy for ambulance and emergency medical services
pursuant to R.C. 5705.19(U) and R.C. 5705.191., are approved by electors in the same
election, can both levies be imposed on a taxable property in the township?

Yes, both levies can be enforced. The taxing authority of each subdivision may levy taxes
annually on the real and personal property within the subdivision” O.R.C. 5705.03(A);
O.R.C. 5705.19(U) authorizes a board of county commissioners or a board of township
trustees, as the taxing authority of a county and a township, respectively, to adopt a resolution
stating that the amount of taxes that may be raised within the ten-mill limitation will be
insufficient and that it is necessary to levy a tax in excess of the ten-mill limitation for the
purpose of “providing ambulance service, emergency medical service, or both.” Similarly,
O.R.C. 5705.191 authorizes a board of county commissioners or a board of township trustees
to levy a tax in excess of the ten-mill limitation “for any of the purposes in in O.R.C.
5705.19, or to supplement the general fund for the purpose of making appropriations for one
or more of the following purposes; public assistance human or social services, relief, welfare,
hospitalization, health, and support of general hospitals. 2018 Op. Att’y Gen. No. 2018-009.

If a there is already a township tax levy in place for ambulance and emergency medical
services, can an additional county tax levy be imposed on taxable property if approved by the
electors?

Yes. A county tax levy for ambulance and emergency medical services may be imposed on
taxable property in the township even if a township tax levy for ambulance and emergency
medical services is already in place. 2018 Op. Att’y Gen. No. 2018-009.

How can the duplication of ambulance and emergency medical services and taxes for
ambulance and emergency medical services be avoided or minimized?

The board of commissioners and the board of township trustees can enter into a contract for
emergency medical services under O.R.C. 307.05, or the board of county commissioners can
form a joint emergency medical services district that does not include the territory of the
township pursuant to R.C.307.052.

Official Certificate of Estimated Resources

Q.

A.

What shall the certification and the official certificate of estimated resources of the budget
commission to the township contain?

O.R.C. 5705.35 provides that the certification of the budget commission shall show the
various funds of the township other than funds to be created by transfer. On the credit side of
each fund shall be set forth the estimated unencumbered balances and receipts, and if a tax is
to be levied for such fund, the estimated revenue to be derived from the tax, the rate of the
levy, and what portion of the levy is within, and what portion is in excess of the ten-mill
limitation. On the debit side of the fund shall be set forth the total appropriations that may be
made from the fund. A summary, known as the official certificate of estimated resources,
shall be attached, and shall state the total estimated resources of each fund of the township,
other than funds to be created by transfer.
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The Budget (Continued)
Official Certificate of Estimated Resources (Continued)

Q.

A.

Is the township required to revise its budget in accordance with the official certificate of
estimated resources?

Yes. O.R.C. 5705.35 requires the township trustees, before the end of the year, to revise its
tax budget so that the total contemplated expenditures from any fund during the ensuing year
will not exceed the total appropriations that may be made from such fund as determined by
the budget commission in the official certificate of estimated resources. The revised budget
shall be the basis of the annual appropriation measure.

Amended Official Certificate of Estimated Resources

Q.

Since O.R.C. 5705.35 provides that a township shall revise its budget in accordance with the
official certificate of estimated resources and that such revised budget shall be the basis of the
annual appropriation resolution, what provision is made by law whereby the official
certificate may be changed in case the actual balances in township funds are greater than the
estimated balance, or the township has funds available from other resources not included in
the official certificate of estimated resources?

O.R.C. 5705.36 provides that on or about the first day of each fiscal year, the township fiscal
officer shall certify to the county auditor the total amount from all sources available for
expenditures from each fund set up in the tax budget, with any balances that may exist at the
end of the preceding year. The budget commission, taking into consideration the balance,
revenues to be derived from taxation and from other sources, shall revise its estimate of the
amounts that will be credited to each fund from such sources, and shall certify to the
township the amended official certificate of estimated resources. This amended certificate
shall serve as the basis of the annual appropriation resolution.

In certifying to the county auditor the balances that exist at the end of the year, should the
township fiscal officer first deduct from such balances any funds which have been
encumbered for the payment of obligations which are unliquidated and outstanding?

Yes. Such encumbered but unexpended funds shall not be included by the township or
budget commission in estimating the balance available for the purpose of the next or any
succeeding year, excluding any of the following: (a) Subject to O.R.C. 5705.29 (G), any
reserve balance in an account established under O.R.C. 5705.13 or O.R.C. 5705.132; (b) the
principal of a nonexpendable trust fund established under O.R.C. 5705.131 and any additions
to principal arising from sources other than the reinvestment of investment earnings arising
from that fund. (although this fund description is still used in state statute, for recording and
reporting purposes, a nonexpendable trust fund is classified as a private purpose trust fund or
a permanent fund.)

If overdrafts exist in funds, should the fiscal officer advise the budget commission of such
when he certifies to the county auditor the total amount from all sources available for
expenditures from each fund with any balances that existed at the end of the preceding year
as provided in O.R.C. 5705.36?

Yes. It is necessary for the budget commission to take into consideration such "overdrafts" in
making its official certificate of estimated resources for the township. In order for the budget
commission to take into consideration such overdrafts, it is necessary that they be officially
brought to the attention of the budget commission. 1933 Op. Att’y Gen. No. 33-974.

D-36



ADMINISTRATION AND FINANCE

Iv.

FISCAL TRANSACTIONS (CONTINUED)

The Budget (Continued)
Amended Official Certificate of Estimated Resources (Continued)

Q.

If, on or about the first day of the fiscal year, the township finds that it has a new source of
revenue, such as a contractual obligation, which is not included in the official certificate of
estimated resources, may the township certify the amount of the contractual obligation to the
county auditor so that the budget commission may include it as a resource in preparing the
amended certificate of estimated resources which it certifies to the township?

A. Yes. O.R.C. 5705.36 so provides.

Should the amounts set aside in reserve balance accounts established pursuant to O.R.C.
5705.13 and O.R.C. 5705.132 be included as an unencumbered balance from the end of the
preceding year when certifying amounts to the county auditor pursuant to O.R.C. 5705.36?

No. O.R.C. 5705.36 states “the amount certified shall include any unencumbered balances
that existed at the end of the preceding year, excluding....any reserve balance in an account
established under section 5705.13 of the Revised Code for the purpose described in division
(A)(1) of that section” and “the principal of a nonexpendable trust fund established under
section 5705.131 of the Revised Code and any additions to principal arising from sources
other than the reinvestment of investment earnings arising from that fund” and “the balance
in a reserve balance account established under section 5705.132 of the Revised Code.” Since
only reserve balance accounts established under O.R.C. 5705.13(A)(1) and O.R.C. 5705.132
must be excluded, any amounts set aside for severance pay-outs pursuant to O.R.C.
5705.13(B) or capital projects pursuant to O.R.C. 5705.13(C) must be included in the
unencumbered balance from the end of the previous year that is being certified. (although
this fund description is still used in state statute, for recording and reporting purposes, a
nonexpendable trust fund is classified as a private purpose trust fund or a permanent fund.)

The Annual Appropriation Resolution
Adoption of the Annual Appropriation Resolution

Q.
A.

When shall the township pass the annual appropriation resolution?

O.R.C. 5705.38 provides that the township shall adopt its appropriation resolution on or about
the first day of each year.

When shall the annual appropriation resolution of the township become effective?

O.R.C. 5705.39 provides that no appropriation measure shall become effective until there is
filed with the township by the county auditor a certificate that the total appropriations from
each fund, taken together with all other outstanding appropriations, do not exceed the official
certificate of estimated resources or the amended official certificate of estimated resources.
The county auditor is required to give the certificate forthwith to the township upon the
auditor's receiving from the township a certified copy of the township's appropriation
resolution, if the appropriation does not exceed the official estimate or an amended official
estimate.

May the township postpone the passage of the annual appropriation resolution until it
receives the amended official certificate of estimated resources from the budget commission
based on the actual balance?

Yes. The adoption of the annual appropriation resolution may be delayed until not later than
the first day of April of the current year. But if such is done, O.R.C. 5705.38 would require
the township to adopt a temporary appropriation measure for meeting the ordinary expenses
of the township.

D-37



ADMINISTRATION AND FINANCE

Iv.

FISCAL TRANSACTIONS (CONTINUED)

The Annual Appropriation Resolution (Continued)
Temporary Appropriation Measure

Q.

A.

Why is it necessary to pass a temporary appropriation resolution if the township does not
immediately on or about January 1 pass an annual appropriation resolution?

O.R.C. 5705.40 provides that: "At the close of each fiscal year, the unencumbered balance of
each appropriation shall revert to the respective fund from which it was appropriated and
shall be subject to future appropriations; provided that funds unexpended at the end of the
fiscal year previously appropriated for the payment of obligations unliquidated and
outstanding, or previously appropriated pursuant to section 321.261 of the Revised Code for
the collection of delinquent taxes, need not be reappropriated....” It is thus apparent under the
provisions of O.R.C. 5705.40 that the appropriation of township funds automatically
terminates at the end of the fiscal year and automatically reverts to the fund out of which it
was appropriated. Furthermore, O.R.C. 5705.41(B) prohibits a township from making any
expenditure of money unless it has been properly appropriated.

How should the township adopt a temporary appropriation resolution if the permanent
appropriation resolution was not adopted on or about January 1?

O.R.C. 5705.38 provides, in part: "...it may pass a temporary appropriation measure for
meeting the ordinary expenses of the taxing unit until no later than the first day of April... of
the current year, and the appropriations made in the temporary measure shall be chargeable to
the appropriations in the annual appropriation measure for that fiscal year when passed." The
township should only appropriate those monies expected to be needed through the end of
March in the temporary appropriation measure. When the permanent appropriation measure
is passed, then the entire year should be included.

The township does not wish to adopt its annual appropriation resolution until it receives from
the budget commission its amended official certificate of estimated resources. Furthermore,
it had not, as of January 31, gotten around to passing a temporary appropriation resolution.
However, the township would like to contract with the XYZ Company to purchase fire hoses
which it needs immediately for firefighting purposes since the old hose is completely worn
out. The township has a special fire fund into which is paid receipts from a tax levied for fire
protection. There is sufficient money in the special fire fund to pay for the fire hose. May
the township contract to purchase the hose on January 31?

No. Although there is sufficient money in the fire fund, the appropriations within the fire
fund automatically reverted to the fire fund at the end of the year. Until the annual
appropriation resolution has been adopted, or a temporary appropriation resolution has been
passed as provided in O.R.C. 5705.38, it cannot be said that the money has been appropriated
for the desired purpose. Any expenditure or contract for an expenditure from the
unappropriated fund would be illegal, since O.R.C. 5705.41(B) provides that no township
shall: "Make any expenditures of money unless it has been appropriated as provided in such
section." Furthermore, O.R.C. 5705.41(D) prohibits a township from entering into a contract
unless the fiscal officer can furnish a certificate that the amount required to meet the contract
has been appropriated and is available.

What is the effect if a temporary appropriation measure is passed by the township as provided
in O.R.C. 5705.38 and the passage of the annual appropriation resolution is delayed past
April 1 of the current year?

No expenditures of any kind can be made and no lawful obligations can be incurred after the
first day of April until the annual appropriation resolution is passed.
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The Annual Appropriation Resolution (Continued)
Funds Available for Appropriation

Q.

Shall the township base its annual appropriation resolution on the tax budget forwarded to the
county auditor on or before July 20 or the revised tax budget changed by the township before
the end of the year to correspond with the official certificate of estimated resources prepared
by the budget commission in accordance with O.R.C. 5705.35?

Although O.R.C. 5705.35 provides that the revised budget shall be the basis of the annual
appropriation resolution, O.R.C. 5705.36 provides that: "The total appropriations made
during the fiscal year from any fund shall not exceed the amount set forth as available for
expenditure from such fund in the official certificate of estimated resources or any
amendment thereof." The last "amended official certificate of estimated resources" would,
therefore, control, assuming that the amended official certificate of estimated resources
changed the official certificate of estimated resources.

What happens to unencumbered fund balances existing in the previous year's appropriation at
the end of the previous year?

O.R.C. 5705.40 provides that: "The unencumbered balance of each appropriation shall revert
to the respective fund from which it was appropriated and shall be subject to future
appropriations."

Q. What happens to encumbered funds not expended at the end of the year?

O.R.C. 5705.40 provides that funds unexpended at the end of the fiscal year previously
appropriated for the payment of obligations unliquidated and outstanding need not be
reappropriated, but such unexpended funds shall not be included by the budget commission in
estimating the balance available for the purposes of the next succeeding year.

If, at the end of 2015, encumbered appropriations exist and the monies to meet the
encumbrances are actually on hand, but the obligation for which the encumbrance was made
remains for some reason or other, unliquidated on the first day of January, must the township
make an appropriation for the payment of such items on or after January 1, 2016?

No. No additional appropriation is necessary to authorize payment. The 2016 encumbered
appropriation will remain on the books until such time as claim is made for payment.
However, such encumbered balances should have been subtracted from the actual balances
shown on the township books at the end year, and should not have been considered by the
budget commission in preparing its amended official certificate of estimated resources in
accordance with O.R.C. 5705.36. See O.R.C. 5705.40.
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The Annual Appropriation Resolution (Continued)
Funds Available for Appropriation (Continued)

Q.

Do balances in funds, such as a special fund into which are paid receipts from the sale of
cemetery lots, the special fund into which have been paid the proceeds of a tax levied for fire
protection, the motor vehicle fuel tax fund, and bequest funds, revert to the general fund?

No. The appropriated item balances within each separate fund created in accordance with the
provisions of O.R.C. 5705.09 revert to their respective funds, i.e., the appropriations "die,"
but the funds continue their separate lives if they are funds which are required to be
established in accordance with O.R.C. 5705.09. Similarly, item appropriation balances
within the general fund revert to the general fund. For example, if item appropriations in the
preceding year were made for purposes such as fire protection, cemetery maintenance, or
townhall maintenance, and there remains an unexpended balance in any such item
appropriations, the unencumbered appropriations for each such purpose automatically ceases
at the end of the year, and reverts to the general fund. Similarly, item appropriations within
the motor vehicle fuel tax fund, such as the item for contracts, and the item for equipment,
revert to the motor vehicle fuel tax fund and the money in the motor vehicle tax fund
becomes free for new appropriation.

Overdrafts as Affecting Appropriations

Q.

A.

How could a valid overdraft occur?

When appropriations are made according to law, and obligations against the funds created by
these appropriations are incurred strictly according to law, monies will always be available to
meet the obligations unless there is a failure (shortage) of anticipated revenues against which
the appropriation is made or exists. A failure in revenue might result because of
delinquencies in the collection of taxes or because a certain tax levy or bond issue is
enjoined, or for other similar reasons.

A township has an overdraft (deficit balance) in a given fund because of tax delinquencies
which caused the shortage in the fund. The township fiscal officer had properly certified
certain purchases for this fund in accordance with O.R.C. 5705.41. Is it necessary to
reappropriate in the current fiscal year for the unpaid items which have been certified in the
prior year?

The unpaid items would fall within the definition of unliquidated and outstanding obligations
within the meaning of O.R.C. 5705.41 and money would not need to be reappropriated. The
previous year's appropriation will continue until the bill is paid.

If the township fiscal officer issues a certificate to the effect that the amount required to meet
a certain obligation or expenditure has been lawfully appropriated and is in the township
treasury, or is in the process of collection, and there is either no appropriation for such an
obligation or there are no funds in such appropriation, or no funds in process of collection, is
the township bound to pay the obligation?

Yes. O.R.C. 5705.41 provides that: "Any certificate of the fiscal officer attached to a contract
shall be binding upon the political subdivision as to the facts set forth therein."
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The Annual Appropriation Resolution (Continued)
Overdrafts as Affecting Appropriations (Continued)

Q.

A.

In the event there is an overdraft in a given fund arising as a result of the fiscal officer's
giving a false certificate, is it necessary to reappropriate in the current fiscal year?

No. The township is bound on the false certificate and the fund remains encumbered, though
unexpended, and should not have been included by the budget commission in estimating the
balance available for such fund for the current year.

Q. What liability does a township fiscal officer incur in issuing false certificates?

Liability is fixed by O.R.C. 5705.45 which provides that the fiscal officer "shall be liable to
the 'township' for the full amount paid from the funds to the 'township' on any such order,
contract or obligation."

Does it make any difference in a situation such as the one outlined above that the fiscal
officer was ignorant of the law and thus allowed the overdraft to occur?

No. Liability fixed under O.R.C. 5705.45 is not predicated upon knowledge or lack of
knowledge of his duties. He is presumed to know his duties and the limitations thereof under
the law.

If the contract to which the fiscal officer's false certificate is attached is a contract which is, in
addition, otherwise illegal, i.e., one which the township has no authority in law to enter into,
such as a contract for expenditures to promote the adoption of annexation, may the township
pay the bill?

No. Since the township may not pay the bill, any money appropriated for its payment would,
at the end of the year, revert to the fund out of which it was appropriated and be free for
appropriation in the new year. The fiscal officer would include such amount as a part of the
balance in the fund in certifying actual balances to the budget commission.

The township has one unpaid bill in the amount of $500.00 at the end of the fiscal year, but
the township fiscal officer has never certified that there were funds available for its payment.
Should the fiscal officer have deducted the amount of the bill from the balance existing at the
end of the year, treating the bill as an unexpended unliquidated obligation for which no new
appropriation is necessary? Or should the fiscal officer not have deducted the amount of this
bill from the balance existing at the end of the year, placing a duty upon the township to
appropriate money for payment of the bill out of the current year's revenue?

This bill can be paid if there were funds appropriated prior to year end to pay the bill and
there are funds appropriated currently, sufficient to still pay the bill. Even though all
unencumbered appropriations automatically revert to the fund out of which they are
appropriated (O.R.C. 5705.40), as long as there was a sufficient amount appropriated prior to
year end, the township fiscal officer can still prepare a certificate stating that at the time of
the execution of such contract a sufficient sum was appropriated for the purpose of the
contract and that at the time of the preparation of the certificate a sufficient sum had been
appropriated for such purpose.
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The Annual Appropriation Resolution (Continued)
Limitation on Appropriations

Q.

A.

Is there any limitation on the appropriations that may be made from each fund?

O.R.C. 5705.39 provides that: "Appropriations shall be made from each fund only for the
purposes for which such fund is established."

May the annual appropriation resolution, or supplement thereto, contain an appropriation for
contingencies?

Yes. The appropriation for contingencies may not exceed the amount authorized by section
O.R.C. 5705.29. O.R.C. 5705.40.

If the township does not have enough money to appropriate for all the expenditures it would
like to make, what rule should it use in deciding the items it shall appropriate for?

It is incumbent for the township trustees to provide, first of all, for those expenditures made
imperative by the constitution and statutes, such as health, workmen's compensation, and
public employees’ retirement.

May the township trustees appropriate in 2015 a sum to cover compensation earned by a
trustee in 2011 but which the trustee was never paid?

Yes. The compensation of both the fiscal officer and the township trustee is an obligation
fixed by law, and, therefore, may be paid out of the current year's revenue, although the
obligation was incurred in a prior year. 1952 Op. Att’y Gen. No. 52-1540.

Supplemental Appropriation Measures

Q.

A.

May the annual appropriation resolution be amended or supplemented?

Yes. O.R.C. 5705.38 authorizes the township to pass "any supplemental appropriation
measures as it finds necessary" after adoption of the original appropriation measure "based on
the revised tax budget and the official certificate of estimated resources or amendments of the
certificate."

Are there any limitations placed upon the board of township trustees in amending or
supplementing the annual appropriation resolution?

O.R.C. 5705.40 provides that the amendment or supplement must comply with all provisions
of law governing the township in making the original appropriation, which are set forth in
O.R.C. 5705.38. Furthermore, no appropriation for any purpose may be reduced below an
amount sufficient to cover all unliquidated and outstanding contracts or obligations certified
from or against the appropriation.
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The Annual Appropriation Resolution (Continued)
Supplemental Appropriation Measures (Continued)

Q.

If the fiscal officer has reason to believe that, because there is a drive on to collect delinquent
taxes and receipts are running high, the actual balance in a fund will exceed those which the
budget commission has certified in the amended official certificate of estimated resources, is
the fiscal officer's belief a sufficient basis to require the budget commission to certify a new
amended official certificate of estimated resources?

No. By the use in O.R.C. 5705.36 of the terms "collects" and also "balances that existed" and
"receipts,” it obviously intended that the actual revenues must be on hand. The mere prospect
of receiving the revenues is not a sufficient basis to require the budget commission to furnish
an amended certificate of estimated resources to include the projected possible balances. If
and when the "actual balances" exceed those originally certified, a new amended official
certificate of estimated resources may be obtained by the fiscal officer from the budget
commission.

On January 24, 2015, Eagle Township entered into a contract with Zane Township to furnish
fire protection starting February 1, 2015 to Zane Township at the rate of $2,000 per annum, to
be paid semi-annually by Zane Township to Eagle Township, on August 1 and on February 1,
for a period of three years. The money that will be received by Eagle Township from the
contract was not included by the budget commission when the budget commission made up
the amended official certificate of estimated resources for the township, as provided in
O.R.C. 5705.36. In order to perform the contract with Zane Township, Eagle Township will
need to purchase a new fire truck. The fiscal officer will not be able to certify funds for the
down payment on a contract to be paid for and delivered on August 1 unless the fiscal officer
is able to persuade the budget commission to certify an amended official certificate of
estimated resources to include the $1,000 due on August 1. May the budget commission
furnish to the township fiscal officer an amended official certificate of estimated resources to
include the $1,000?

Yes. The $1,000 is in process of collection as a result of an existing contractual obligation,
and would be considered as revenue available during the fiscal year, and the amended official
certificate of estimated resources may be issued by the budget commission authorizing the
township to amend its appropriation resolution before the time that the money is actually in
the possession of the township. See O.R.C. 5705.36 and 5705.41.

May the fiscal officer also request that the amended official certificate of estimated resources
include the $1,000 due on February 1, 2016?

No. The proceeds from the second semi-annual payment on the fire contract are not available
for the purpose of the 2015 fiscal year.

May an accounting mistake by a township fiscal officer in determining the December 31,
2015 balances be corrected, increasing the budget to a figure of over $30,000, thus entitling
the township trustee to 200 days of per diem for the year 2016?

Yes. Assuming that the actual balances in the fund are greater than indicated on the
certificate, the fiscal officer may request a new amended official certificate of estimated
resources. O.R.C. 5705.36 authorizes the township fiscal officer to certify to the county
auditor the amount of the excess balances and receipts. The budget commission shall prepare
a new amended official certificate of estimated resources. The new amended official
certificate of estimated resources may then be made the basis of appropriation or
supplemental appropriation.
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The Annual Appropriation Resolution (Continued)
Supplemental Appropriation Measures (Continued)

Q.

A.

If the township sells the townhall February, 1999, and wishes to use the proceeds for the
construction of a new townhall, must the fiscal officer certify to the county auditor the
amount of the proceeds so that the budget commission may prepare an amended official
certificate to include the proceeds so that the proceeds may be appropriated for the desired
purpose?

Yes.

Appropriation Transfers within a Fund

Q.

A.

How may transfers within a fund from one appropriation item to another appropriation item
be effected?

O.R.C. 5705.40 provides that: "Transfers may be made by resolution or ordinance from one
appropriation item to another." Please note that these transfers are within one fund and are
just transfers from one or more appropriation line items to one or more appropriation line
items within that fund.

Q. Can the trustees delegate their authority to set appropriations?

The township trustees may not delegate their authority to establish appropriations. The
appropriation process is a function of the legislative authority that must be performed by
those specific individuals elected to fulfill that responsibility. However, other officials of the
local government may be given the authority to allocate or re-allocate funds within a legally
adopted appropriation.

Certification of Funds
Necessity for Certification

Q.

A.

Is certification of funds by the fiscal officer necessary in every instance?

Yes. O.R.C. 5705.43 eliminated the prior certification requirement in many instances to
relieve smaller township undue paperwork burdens. Accordingly, all expenditures are
required to be certified under O.R.C. 5705.41.

Q. What are the fiscal officers' duties regarding certification of funds?

O.R.C. 5705.41(D) provides that a township shall not make any contract or give an order
involving the expenditure of money unless there is attached thereto the fiscal officer's
certificate stating that the amount required to meet the contract has been lawfully
appropriated for such purpose and is in the treasury or in process of collection to the credit of
an appropriate fund, free from any previous encumbrances. O.R.C. 5705.41(D) provides
further: "Every such contract made without such a certificate shall be void and no warrant
shall be issued in payment of any amount due thereon."
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Certification of Funds (Continued)
Necessity for Certification (Continued)

Q.

If the fiscal officer, at the time of the making of the contract, fails to certify that money for
the purpose of the contract has been appropriated and is in the treasury or in process of
collection to the credit of the appropriate fund, free from any previous encumbrances, may
the fiscal officer at the time of billing for payment certify to the availability of funds, or is
there no way that the bill may be paid?

O.R.C. 5705.41 provides that if no certificate was furnished at the time that the contract was
entered into, the fiscal officer may, nevertheless, prepare a certificate stating (1) that there
was at the time of the making of the contract and (2) at the time of the execution of his
certificate a sufficient sum appropriated for the purpose of the contract in question in the
treasury or in process of collection to the credit of the appropriate fund, free from previous
encumbrances. If such a certificate can be prepared by the fiscal officer, the board of
township trustees may authorize the issuance of a warrant in payment of the amounts due
upon the contract. However, the board of township trustees must adopt the resolution for
payment within thirty days after the trustees receive the certificate from the fiscal officer, if
the amount certified by the fiscal officer is greater than $3,000. Certification made in this
manner is referred to as a “Then and Now Certificate.”

If the township entered into a contract but the fiscal officer does not certify funds at the time
that the contract is entered into, is it mandatory that the township trustees sign the warrant for
the payment of the bill, if the fiscal officer later certifies that there was at the time of the
making of the contract and at the time of the later execution of the contract, a sufficient sum
appropriated for the purpose of the contract, in the treasury or in process of collection, free
from encumbrances?

No. The legislature has not used the mandatory word "shall" but, instead, has used the
discretionary word "may" in authorizing the township trustees to make payment. Although
the township trustees in their discretion may authorize payment, they cannot be compelled to
make payment by another governmental subdivision. Board of County Commissioners of
Jefferson County v. Board of Township Trustees of Creek Township, 3 Ohio App.3d 366
(1981).

If the township enters into a contract, but the fiscal officer does not certify the fund at the
time that the contract is entered into, may the fiscal officer, when the bill comes in, prepare
this certificate if there are currently no monies available in the appropriation line item?

No. In order for the fiscal officer to prepare the certificate at time of payment, the fiscal
officer must certify not only that (1) there was at the time of the making of the contract a
sufficient sum appropriated for the purpose of the contract in question in the treasury or in the
process of collection to the credit of the appropriate fund, free from previous encumbrances,
but also (2) there is sufficient money at the time of the execution of the certificate.

Since the person, firm, or corporation contracting with the township takes the risk of not
receiving payment if the fiscal officer does not certify funds, may any person, firm, or
corporation receiving an order or entering into a contract with the township require that the
fiscal officer affix his certificate to the contract or order?

Yes. O.R.C. 5705.41(D) makes it mandatory for the fiscal officer to affix his certificate to
the order or contract.
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Certification of Funds (Continued)
Necessity for Certification (Continued)

Q.

If a firm enters into a contract with a township without having the fiscal officer affix his
certificate, may the firm at some later date by mandamus compel the fiscal officer to affix its
certificate?

No. State ex rel. Welker v. Hart (1935), 20 OLA 621 (App.).

Q. Must the fiscal officer certify funds for current payrolls of regular employees and officers?

Q.

A.

No. O.R.C. 5705.41 states that: "'Contracts,' as used in this section, excludes current payrolls
of regular employees and officers."

In the case of a continuing contract to be performed in whole or in part, in an ensuing fiscal
year, such as a contract for the township to receive fire protection for three years, must the
fiscal officer, when the contract is entered into, certify funds for the entire three years?

No. O.R.C. 5705.44 authorizes the fiscal officer to "make a certification for the amount
required to meet the obligation of such contract or lease maturing in such fiscal year. The
amount of the obligation under such a contract or lease remaining unfulfilled at the end of a
fiscal year, and which will become payable the next fiscal year, shall be included in the
annual appropriation measure for the next year as a fixed charge."

Must the contract for extra work in connection with a road improvement project have the
fiscal officer's certificate attached thereto?

Yes.

Fiscal Officer’s Liability for False Certification

Q.

If the fiscal officer certifies that funds are available for the purchase of a road grader, but
when the time comes to pay the bill there is no money because the tax receipts were
considerably lower than was estimated, is the township required to pay the bill?

Yes. O.R.C. 5705.41 provides that: "Any certificate of the fiscal officer attached to a contract
shall be binding upon the political subdivision as to the facts set forth therein.”

If the fiscal officer certifies funds for the purchase of a fire engine, but funds were never
appropriated for the purchase of the fire engine, or only half the amount was appropriated, or
the money was appropriated but the fund was exhausted and no money was in process of
collection to that fund, or funds appropriated for the fire engine had previously been
encumbered for the purchase of a mechanical resuscitator, or the fiscal officer's certification
otherwise violates O.R.C. 5705.41(D) must the township, nevertheless, pay the bill?

Yes. The township is bound by the fiscal officer's certificate, whether the certificate is true or

false, provided only the obligation is one which the township may validly incur if the correct
procedures are followed.
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Certification of Funds (Continued)
Fiscal Officer’s Liability for False Certification (Continued)

Q.

A.

A.

What liability does the township fiscal officer incur for issuing a false certificate?

O.R.C. 5705.45 provides that: "Any officer, employee, or other person who issues any order
contrary to section 5705.41 of the Revised Code, or who expends or authorizes the
expenditure of any public funds, or who authorizes or executes any contract contrary to
sections 5705.01 to 5705.47 of the Revised Code, unless payments thereon are subsequently
ordered as provided in section 5705.41 of the Revised Code, or expends or authorizes the
expenditure of any public funds on any such void contract, obligation, or order, unless
subsequently approved as provided in that section, or issues a certificate under the provisions
thereof which contains any false statements, shall be liable to the political subdivision for the
full amount paid from the funds of the subdivision on any such order, contract, or obligation."
The fiscal officer would be jointly and severally liable in person and upon any official bond
he has given to the township, and the prosecuting attorney has the duty to recover the money
for the township, or a taxpayer may institute the action if the prosecuting attorney fails to act.

If the fiscal officer's certificate is validly issued but low tax receipts cause an overdraft on the
fund, is the fiscal officer liable personally or on his official bond?

No.

Should an appropriation fail in whole or in part because of a shortage in estimated resources
upon which the appropriation is based, and as a consequence thereof the contract cannot be
met or the expenditure made from the current appropriation, if the fiscal officer's certificate is
true, which of properly incurred overdrafts shall be paid first?

The obligations bearing the earlier date would take precedence over those bearing a later date.
1933 Op. Att’y Gen. No. 33-974.

Blanket Certificate and Super Blanket Certificates

Q.

A.

What is a blanket certificate?

The blanket certificate is authorized by the provisions of O.R.C. 5705.41(D)(3). Under the
blanket purchase order system, the township fiscal officer certifies that a certain sum of
money has been lawfully appropriated for a particular purpose and is in the treasury or in the
process of collection to the credit of that fund, free from previous and then outstanding
obligations or certificates. The amount of the purchase order may not exceed an amount
established by resolution of the Township Trustees. Once this certificate has been prepared,
various items may be charged against such blanket certificate up to the amount certified for a
time period not extending beyond the end of the fiscal year. The person authorized to make
expenditures against the blanket certificate shall render to the fiscal officer, before another
such blanket certificate may be issued, an itemized statement of the obligations incurred and
the expenditures made under such certificate.

Q. May more than one such blanket certificate be outstanding at one time?

Only one blanket certificate may be outstanding at one particular time for any one particular
item appropriation. However, any number of blanket purchase orders may be outstanding
against various funds, so long as they are not for the same item. See O.R.C. 5705.41 1927
Op. Att’y Gen. No. 27-1799.
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Certification of Funds (Continued)
Blanket Certificate and Super Blanket Certificates (Continued)

Q.

A.

What is a “super blanket” certificate?

A super blanket certificate is a term coined by the Auditor of State’s Office to describe the
certification set forth in O.R.C. 5705.41(D)(3). This section allows townships, in addition to
using blanket certificates to also “make expenditures, issue orders for payment, and make
contracts or obligations calling for or requiring the payment of money made and assumed for
specified permitted purposes from a specific line-item appropriation account in a specified
fund for a sum of money upon the certification by the fiscal officer of the subdivision that this
sum of money has been lawfully appropriated, authorized, or directed for a permitted purpose
and is in the treasury or in the process of collection to the credit of the specific line-item
appropriation account in the specified fund free from previous and then-outstanding
obligations or certifications; provided that the aggregate sum of money included in and called
for by the expenditures, orders, and obligations shall not exceed the certified sum.”
However, “such a certification shall not extend beyond the end of the fiscal year.”

Trustees” Authority to Incur Obligations

Q.

For what purposes can a township use super blanket certificates?

The purposes for which a township may lawfully appropriate, authorize, or issue a super
blanket certificate according to O.R.C. 5705.41(D)(3) are “the services of an accountant,
architect, attorney at law, physician, professional engineer, construction project manager,
consultant, surveyor, or appraiser by or on behalf of the subdivision or contracting authority;
fuel oil, gasoline, food items, roadway materials, and utilities; and any purchases exempt
from competitive bidding under O.R.C. 125.04 and any other specific expenditure that is a
recurring and reasonably predictable operating expense.”

Q. May more than one super blanket certificate be outstanding at one time?

Yes. O.R.C. 5705.41(D)(3) provides, “such a certificate shall be signed by the fiscal officer
and may, but need not, be limited to a specific vendor. An itemized statement of obligations
incurred and expenditures made under such a certificate shall be rendered to the fiscal officer
for each certificate issued. More than one such certificate may be outstanding at any time.”

Q. Are only the trustees allowed to incur obligations on behalf of the township?

No. O.R.C. 507.11 allows the board of trustees to pass a resolution to authorize township
officers and/or employees to incur obligations.

Q. What procedure must be followed to create this authority?

In order to authorize a township officer or employee to incur an obligation on behalf of the
township, a formal resolution must be passed to that effect; the obligation must be for no
more than $2,500, and, the obligation incurred must be subsequently approved by the
adoption of a formal resolution of the board. O.R.C. 507.11(A).
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Certification of Funds (Continued)
Trustees Authority to Incur Obligations (Continued)

Q.

A.

Must these obligations be certified by the fiscal officer?
Yes, O.R.C. 5705.41 requires that all expenditures be certified by the fiscal officer.

A vendor has an unresolved finding for recovery against them. May the township enter into a
contract with this vendor to repair the townhall if part of the contract will be paid with state
funds?

No. O.R.C. 9.24, effective January 1, 2004, prohibits a state agency or political subdivision
from awarding a contract for goods, services or construction, which is paid for in whole or in
part with state funds, to a person against whom a finding for recovery has been issued by the
Auditor of State, if the finding for recovery is unresolved. For further information, see
Auditor of State Bulletin 2003-09, 2004-006, and 2004 Op. Att’y Gen. No. 2004-014. The
Auditor of State maintains a finding for recovery database where the status of findings can be
found. https://ohioauditor.gov/findings.html.

Can township trustees incur obligations for equipment, materials, supplies, or services
without competitive bidding?

Yes. Acquisition by a township of equipment, material, supplies, or services, through
participation in a contract of another political subdivision or participation in an association
program is exempt from any competitive selection requirements otherwise required by law, if
the contract in which it is participating was awarded pursuant to a publicly solicited request
for a proposal or a competitive selection procedure of another political subdivision within this
state or in another state. Acquisition by a township of equipment, materials, supplies, or
services through participation in contract offerings from the federal government is exempt
from any competitive selection requirements otherwise required by law. O.R.C. 9.48(B).

If a township can purchase supplies or services from another party, instead of through a joint
purchasing program, upon equivalent terms, conditions, and specifications but at a lower
price, may it do so without competitive bidding?

Yes, under O.R.C. 9.48(C). A township that makes any purchase under this provision must
maintain sufficient information regarding the purchase to verify that the township satisfied
the conditions for making a purchase under this provision.

Can a board of township trustees enter into a contract without advertising or bidding for the
purchase of services with a soil and water conservation district?

Yes. O.R.C. 505.101

Can a board of township trustees enter into a contract with an individual, business,
association, estate, or trust if that individual, business, association, estate, or trust has donated
to the campaign of the township’s officers?

Yes, if the aggregated cost for goods and/or services is less than $500 per year. If the

aggregated cost is more than $500 per year, see guidelines in O.R.C. 3517.13, and/or consult
the township’s legal counsel.
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FISCAL TRANSACTIONS (CONTINUED)

Certification of Funds (Continued)
Trustees Authority to Incur Obligations (Continued)

Q. Can a township enter into an energy price risk management contract?

A. Yes. O.R.C. 9.835 authorizes a township to enter into an energy price risk management
contract to mitigate the price volatility of energy sources, including natural gas, gasoline, oil,
and diesel fuel. An energy risk management contract is not an investment for the purposes of
O.R.C. 135.14.

Funds

Crediting of Funds — General

Q.

A.

Where may information be obtained as to what bills may be paid out of which funds?

Certain sections of the Ohio Revised Code should be read and reviewed to come to a better
understanding on this subject. Specifically, O.R.C. 5705.09 sets forth the funds that each
township is required to establish as the need arises. O.R.C. 5705.10 sets forth the manner in
which money received from tax levies, proceeds from sale of bonds and proceeds from the
sale of permanent improvements shall be distributed. Also relevant are O.R.C. 5705.14,
5705.15, 5705.16, which set forth the procedure to be followed in making certain transfers of
funds. Numerous other sections under O.R.C. 5705 might also, in a particular instance, be
relevant. The appropriation resolution should also be referred to.

Q. How are new funds established and what approvals are necessary?

A. All funds require an approving resolution by the respective board of township trustees. Funds

established under O.R.C. 5705.09 do not require Auditor of State approval. Funds
established under O.R.C. 5705.12 do require Auditor of State Fund approval. Please refer to
Appendix II, Establishment of New Funds, for additional guidance. Requests for the
establishment of new funds should be mailed to:

Keith Faber

Auditor of State

Attn: Local Government Services
88 East Broad Street

Columbus, Ohio 43216-1140
(614) 466-4717

Or requests may be FAXED to 866-882-0004

If a township receives a gift or donation and the purpose for which donation is to be used is
not designated, into what fund should the gift or donation be paid?

O.R.C. 5705.10 provides that money derived from sources other than the general property

tax, unless its use for a particular purpose is prescribed by law, shall be paid into the general
fund.
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Funds (Continued)
Crediting of Funds — General (Continued)

Q.

May funds derived from payments to cover the cost of heating, lighting, and janitor service
by citizen groups such as the Boy Scouts, Farmers' Institute, 4-H, and similar organizations
for use of the firehouse as provided in O.R.C. 3313.76, et. seq., be paid into a special fund for
the acquisition of permanent improvements?

No. O.R.C. 5705.10 provides that "all revenue derived from a source other than the general
property tax, for which the law does not prescribe use for a particular purpose...shall be paid
into the general fund."

Into what fund should proceeds from a tax levied for a special purpose, such as construction
of a townhall, be paid?

A special fund should be established on the books and the proceeds of the special levy should
be credited to the special fund so created, in accordance with the provisions of O.R.C.
5705.09(D).

Must a special fund be established into which shall be paid proceeds arising from the sale of
cemetery lots?

Yes. O.R.C. 517.08. provides that the proceeds arising from the sale of cemetery lots under
section 517.07 of the Revised Code shall be used in maintaining, improving, beautifying, and
embellishing such grounds, and for maintaining and improving entombments, including
mausoleums, columbariums, and other interment rights, except that upon unanimous consent
of the board of township trustees, such proceeds may be used in the purchase or appropriation
of additional land for cemetery purposes in accordance with sections 517.01 and 517.13 of
the Revised Code; and the board of township trustees may build and maintain proper and
secure fences around all such cemeteries, to be paid for from the township funds. Since
O.R.C. 517.08 limits the use of the proceeds to the enumerated purposes, the proceeds would
fall within the definition of a "class of revenues derived from a source other than the general
property tax, which the law requires to be used for a particular purpose,” and O.R.C.
5705.09(F) would, therefore, require the township to establish a special fund (i.e. cemetery
fund) into which the proceeds should be paid, and expenditures from such special fund could
be made only for the enumerated purposes.

If the township received a bequest to be used to maintain Mr. X's burial lot, must a special
fund be established for the bequest?

Yes. O.R.C. 5705.09(H) requires the township to establish a "...trust fund for any amount
received...in trust." Note, however, a township lacks authority to expend funds for the

maintenance of a cemetery owned by a religious society. 1983 Op. Att’y Gen. No. 1983-039.

Into what fund should revenue derived from leases of real property or mineral rights of
township property be reeipted?

Amounts received for leases of real property or mineral rights are to be receipted into the
general fund. O.R.C. 505.11
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Funds (Continued)
Bonds, Notes, and Certificates of Indebtedness

Q.

Pursuant to a vote of the people, the township issued bonds in the sum of $80,000 for the
purchase of fire equipment. A tax was also levied pursuant to a vote of the people to retire
the bonds. What disposition should be made of the proceeds from the bonds, the accrued
interest and the premium, and the proceeds from the tax levied to retire the bonds?

O.R.C. 5705.10 would require the proceeds from the bonds, as well as any interest earned by
the proceeds, be paid into a special fire fund and used for the purchase of the equipment. The
premium and accrued interest should be paid into the bond retirement fund. The proceeds
from the tax levied to retire the bonds should be paid into the bond retirement fund for the
purpose of retiring the bonds and paying the interest as the bonds become due.

Proceeds from Sale

Q.

A.

Into what fund should proceeds from the sale of fire equipment having an estimated life of
less than five years be paid?

Property having an estimated life of less than five years would be classified as property other
than a permanent improvement. O.R.C. 5705.10 requires proceeds from the sale of property
other than a permanent improvement to be paid into the fund from which such property was
acquired, or is maintained, or, if there is no such fund, into the general fund.

Into what fund should the proceeds from the sale of a townhall, used in part for storage of
road equipment, be deposited?

O.R.C. 5705.10(F) provides that: "Except as provided in division (G) of this section, if a
permanent improvement of the subdivision is sold, the amount received from the sale shall be
paid into the sinking fund, the bond retirement fund, or a special fund for the construction or
acquisition of permanent improvements...." O.R.C. 5705.10(G) states “A township that has a
population greater than fifteen thousand according to the most recent federal decennial census
and that has declared one or more improvements in the township to be a public purpose under
section 5709.73 of the Revised Code may pay proceeds from the sale of a permanent
improvement of the township into its general fund if both of the following conditions are
satisfied:

1. The township fiscal officer determines that all foreseeable public infrastructure
improvements, as defined in section 5709.40 of the Revised Code, to be made in the ten
years immediately following the date the permanent improvement is sold will have
been financed through resolutions adopted under section 5709.73 of the Revised Code
on or before the date of the sale. The fiscal officer shall provide written certification of
this determination for the township’s records.

2. The permanent improvement being sold was financed entirely from moneys in the
township’s general fund.”
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Funds (Continued)
Proceeds from Sale (Continued)

Q.

A.

May the proceeds from the sale of the old townhall be used to retire bonds issued to construct
a firechouse?

Yes. The townhall would fall within the category of a permanent improvement within the
definition of O.R.C. 5705.10. Except as provided in O.R.C. 5705.10(QG), the proceeds from
the sale should, therefore, be paid into the sinking fund, the bond retirement fund, a special
fund for the construction or acquisition of permanent improvements. Proceeds from the sale
of a permanent improvement, in accordance with O.R.C. 5705.10, may be used to pay any
general tax bonds of the township which were issued for any authorized purpose.

If the township sells a firchouse on which bonds are outstanding, must the proceeds from the
sale of the firehouse be used to retire the outstanding bonds?

No. Although it would be proper to use the proceeds to retire bonds, there is no requirement
that the proceeds be so used. In the alternative, the proceeds may be paid into a permanent
improvement fund.

If the township sells the townhall and the township has general obligation bonds outstanding,
must the proceeds from the sale of the townhall be applied to the retirement of the bonds or
may the proceeds from the sale of the townhall, instead, be paid into a permanent
improvement fund?

There is no requirement that the proceeds be used to retire the general obligation bonds,
although the proceeds may so be used. It is within the option of the board of township
trustees to determine into which of the two authorized funds, the bond retirement or a
permanent improvement fund the proceeds shall be paid. (See O.R.C. 5705.10)

May money received from the State of Ohio in payment for an easement on the back section
of the lots for highway purposes be paid into the general fund and used for current expenses
of the fire department, or must the money be credited to the bond retirement fund?

O.R.C. 5705.10 provides that: "If a permanent improvement of the subdivision is sold, the
amount received for the same shall be paid into the....bond retirement fund, or into a special
fund for the construction or acquisition of permanent improvements ..” It has been
determined that the sale of land may be defined as the sale of a permanent improvement
within the meaning of the above quoted provision.

The township created a special building fund into which it paid the proceeds derived from the
sale of the old townhall. The board also transferred some general fund money into this fund.
May money in this fund be used to pay the rental for office space that the township is leasing
until such time as the new townhall will be built?

No. Payment of rent cannot be said to be "for the construction or acquisition of a permanent
improvement."
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Funds (Continued)
Interest

Q.

A.

In the absence of a statute on the subject, into what fund should interest deriving from public
money be paid?

All interest earned on the principal of any special fund, regardless of the source of purpose of
the principal, must be paid into the general fund in the absence of any requirement to the
contrary. O.R.C. 135.21, 135.351, and 5705.10. The following funds must receive the
interest which they earn because there is an exception providing that the interest earned must
be returned to the listed fund rather than the general fund:

Motor Vehicle License Tax

Gasoline Tax

State/Federal Grants - if so required by the grant agreement

Permissive Motor Vehicle License Tax

Permanent Improvement - sale of bonds/notes if required by the bond
resolution

Funds held as a fiduciary

Cemetery Trust Fund(s)

If the township fiscal officer invests the township firemen's relief and pension fund or a
portion thereof in interest-bearing bonds of the United States, how shall any interest which
these funds may earn be distributed?

O.R.C. 135.21 provides that interest from custodial funds, as well as from other funds
belonging in the treasury of taxing, assessment, or other districts of which the fiscal officer is
acting as ex officio treasurer, or which for any reason do not belong in the township treasury,
"shall be credited to the general fund of the...township...to which the principal sum thereof
belongs."

Except as noted above, what fund does O.R.C. 135.21 provide that interest earned be
credited?

O.R.C. 135.21 provides that such interest shall be credited to the general fund of the
township.

If a township has general fund money, gasoline tax money, and motor vehicle license tax
money on deposit, is it necessary to prorate the interest which is earned by such funds in
proportion to the amount of each particular fund on deposit?

Yes. It is important to remember that interest earned on money invested or deposited will, in
most instances, be credited to the general fund rather than to the fund to which the principal
belongs. See O.R.C. 135.21, 135.31, and 5705.10. However, the source of funds in this
instance creates an exception to the general rule. Ohio Const. art. XII, Sec. 5a requires that
interest earned on monies derived from fees, excises and taxes relating to the use, operation
or registration of motor vehicles or to fuels propelling such vehicles be credited to the special
fund to which the principal belongs. Thus, in this case, there is clearly a conflict between the
legislation and the constitution. In such conflicts, the constitution must control. Accordingly,
in this situation, the interest must be prorated because some of the funds in question derive
from motor vehicle use, operation and registration. See also 1982 Op. Att’y Gen. No. 1982-
031.
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Funds (Continued)
Interest (Continued)

Q.

A.

Into which fund does O.R.C. 5705.10 provide that premium and accrued interest received
from the sale of a bond, note, or certificate of indebtedness issue shall be paid?

This section provides that the premium and accrued interest received from such fund shall be
paid into the bond retirement fund of the township.

Into what fund does O.R.C. 5705.10 provide that interest earned on money in a special fund
derived from the proceeds from the sale of a bond, note, or certificate of indebtedness issue
shall be paid?

This section states that: “Any interest earned on money in such special fund may be used for
the purposes for which the indebtedness was authorized or may be credited to the general
fund or other fund or account as the [township trustees] authorize and used for the purposes
of that fund or account.”

Due to a delay in undertaking the project because the land on which to construct the firechouse
was not immediately available, the township created an inactive depository and placed in it
$50,000 from the firehouse construction fund from the bonds issued for the project. While
such funds were on deposit, they earned a total of $3,000 in interest. Should the $3,000 thus
earned be paid into the general fund in accordance with O.R.C. 135.21?

No. O.R.C. 5705.10 provides that as to the proceeds from the sale of a bond, note, or
certificate of indebtedness issue, "any interest earned on money in such special fund shall be
used for the purposes for which the indebtedness was authorized." Hence, the interest should
be paid into the special firehouse construction fund into which the proceeds of the bond issue
were paid and both the interest and proceeds of the issue should be expended for the
construction of the firehouse.

The township is accumulating the proceeds from a tax levied to construct a firchouse until
such time as there shall be enough money in the firehouse fund to construct the firehouse.
Into what fund or funds should interest earned from the deposit of the tax proceeds be paid?

All interest should be paid into the general fund, pursuant to O.R.C. 135.21 and 5705.10.
However, interest which is earned on monies included in a permanent improvement fund and
which is credited to the general fund may, pursuant to O.R.C. 5705.14(E) be transferred to
the permanent improvement fund. 1984 Op. Att’y Gen. No. 1984-089.
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Funds (Continued)
Transfer of Funds

Q.

If a tax were levied but no bonds were issued for the purpose of acquiring a site and erection
of a firehouse and after the firehouse was constructed there remained a balance in such fund,
may the balance be transferred to the general fund?

O.R.C. 5705.14(B) provides that: "The unexpended balance in any specific permanent
improvement fund, other than a bond fund, after the payment of all obligations incurred in the
acquisition of such improvements, shall be transferred to the....bond retirement fund of the
subdivision; provided that if such money is not required to meet the obligations payable from
such funds, it may be transferred to a special fund for the acquisition of permanent
improvements, or, with the approval of the court of common pleas of the county in which
such subdivision is located, to the general fund of the subdivision." Since no bonds were
issued, the disposition of the surplus in this specific permanent improvement fund must be
transferred by simple resolution of the board of township trustees to a special fund for the
acquisition of permanent improvements. In the alternative, if the balance is not needed for
the bond fund, with the approval of the court of common pleas, the balance may be
transferred to the general fund of the township.

Pursuant to a vote of the people, bonds were issued for construction of a firehouse, and the
proceeds from the sale of the bonds were paid into a special fund. When the firehouse is
completed, may the surplus in the fund be used to maintain the township fire equipment?

No. O.R.C. 5705.14(C) provides that any part of the proceeds of a bond issue not used or
necessary for the purpose for which the fund was created must be transferred to the sinking
fund or bond retirement fund from which the bonds are payable. This transfer may be made
by two-thirds resolution of the board of township trustees. If there is no sinking fund or bond
retirement fund, then the surplus can be transferred to another fund after receiving approval
from the Common Pleas Court.

If all the bonds issued for the purchase of fire equipment have been retired, and there remains
a balance in the bond retirement fund, what disposition may be made of the balance in the
bond retirement fund?

The township trustees are authorized to transfer the unused balance in the bond retirement
fund, if the balance is not needed for the bond fund, such transfer may be made to any other
fund of the township; however, the transfer may only be made "with the approval of the court
of common pleas."

If a tax were levied for the improvement of all the roads and bridges in the township, may any
part of such funds be transferred by resolution of the board of township trustees to the bond
retirement fund?

No. This is not a specific permanent improvement fund and, therefore, the provisions of
O.R.C. 5705.14(B) would not control. Instead, the provisions of O.R.C. 5705.14(D) would
be applicable. Transfers of the unexpended balance, by resolution of the board of township
trustees, to the bond retirement fund are authorized only after the termination of the activity
service or other undertaking for which such special fund exists, and only after the payment of
all obligations incurred and payable from the special fund. Transfer by resolution of the
board would not be authorized in this instance since there will always be roads and bridges
within the township which will be in need of improvement.
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Funds (Continued)
Transfer of Funds (Continued)

Q.

May any of the proceeds of a tax levied for the maintenance and repair of highways and
bridges be transferred to the bond retirement fund by resolution of the board of township
trustees?

No. So long as there remain highways and bridges in such county which may be in need of
repair, the transfer may not be made by resolution of the board of township trustees.

May general fund money be transferred from the general fund to the road and bridge fund by
resolution of the board of township trustees?

Yes. O.R.C. 5705.14(E) permits transfers from the general fund to any other fund, by simple
resolution of the board of trustees.

How may transfers be made from the township road and bridge fund to the general fund of
the township?

Funds may be transferred from the township road and bridge fund only upon the order of the
court of common pleas as provided in O.R.C. 5705.15 and 5750.16. However, if the road and
bridge fund is made up in part or entirely of motor vehicle license tax money or gasoline tax
funds, O.R.C. 5705.15 would prohibit the transfer by court order or otherwise, since O.R.C.
5705.15 prohibits the transfer by court order or otherwise of the proceeds or balance of funds
"derived from any excise tax levied by law for a specified purpose, and the proceeds or
balances of any license fees imposed by law for a specified purpose."”

Charging of Funds

Q.

If a lawful claim is presented to the township and there is no designation, legal or factual, as
to what fund should be charged, out of what fund should payment be made?

A. The general fund should be charged, as denoted by O.R.C. 5705.05.

May any portion of the township's portion of the workmen's compensation contribution be
charged against the road and bridge fund?

Yes. O.R.C. 4123.41(C) provides that “The legislative body of any county, district, district
activity, or institution may reimburse the fund from which the workers' compensation
payments are made by transferring to the fund from any other fund of the county, district,
district activity, or institution, the proportionate amount of the payments that should be
chargeable to the fund, whether the fund is derived from taxation or otherwise. The
proportionate amount of the payments chargeable to the fund may be based on payroll,
relative exposure, relative loss experience, or any combination of these factors, as determined
by the legislative body."

May any portion of the deductions which the county auditor makes for the township's portion
of the general health district expense be paid from the road and bridge fund?

A. No. This deduction is a general fund charge.

May any portion of the deductions which the county auditor makes for election expenses be
paid from the road and bridge fund?

No. This is a general fund expense.
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Funds (Continued)
Charging of Funds (Continued)

Q.

A.

Must the township's contribution to the public employees retirement system be charged to the
general fund?

No. O.R.C. 145.12 provides that "The....board of township....may reimburse the fund from
which such appropriation is made by transferring to such fund from any other fund of such
subdivision the proportionate amount of such appropriation that should be chargeable to such
fund whether such fund is derived from taxation or otherwise." Such payment may be made
directly out of any funds, whether derived from taxation or otherwise, from which the salaries
or compensation of employees, on account of whom such payments are to be made, are
payable.

May any portion of the cost of the audit by the Auditor of State be charged to the road and
bridge fund?

Yes. O.R.C. 117.13 provides, in part: "...At the conclusion of each audit, or analysis and
report made pursuant to O.R.C. 117.24, the auditor of state shall furnish the fiscal officer of
the local public office audited a statement showing the total cost of the audit, or of the audit
and the analysis and report, and the percentage of the total cost chargeable to each fund
audited. The fiscal officer may distribute such total cost to each fund audited in accordance
with its percentage of the total cost..."

Borrowing Advances

Q.

A.

When is a township authorized to receive an advance from the county treasury?

Since a township is a subdivision which, within the definition of O.R.C. 321.34 has funds
derived from taxes or other sources payable by law to the county treasury, the board of
township trustees may by resolution request the county auditor to draw a draft on the county
treasury to the township fiscal officer for any money that may be in the county treasury to the
account of the township "lawfully applicable to the purpose of the current fiscal year in which
such request is made." The auditor and treasurer are, however, required to "retain any
amounts needed to make such payments or obligations of local political subdivisions or
taxing districts as are required by law to be paid directly by the county authorities."

May an advance be received if the township has no money in its account in the county
treasury?

No.

May the township trustees, after the August settlement, but before January 1, demand an
advance on township funds for taxes collected to the credit of the township on the delinquent
list?

No. Taxes collected on the delinquent tax list are carried into the February settlement and
advances are therefore made from the February settlement. Therefore, they may not be
advanced before January 1. O.R.C. 321.34 permits the advance to be made only if it is
lawfully applicable to the purposes of the current fiscal year in which such request is made.
1927 Op. Att’y Gen. No. 27-2404.
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Funds (Continued)
Borrowing Advances (Continued)

Q.

The county auditor hopes to have the real estate and public utility taxes collected by
December, 2015. However, other than such proceeds, the township has no money to its credit
in the county treasury. May the township in December of 2015 receive an advance
disbursement of the real estate and public utility taxes as collected?

No. Such real estate and public utility taxes collected in December, 2015, will not be
applicable to the purpose of the current fiscal year 2015. Therefore, no advance disbursement
of such funds may be received until on or after January 1, 2016.

Charitable Organizations

Q.
A.

May a township donate public monies to charitable organizations?

A township may donate public money to a charity, community group, nonprofit corporation,
community social event, or community cultural event only if the township has statutory
authority, either express or necessarily implied, to make such a donation. Any such donation
must be made in compliance with applicable law. (O.R.C. 505.707, 505.70 (A)(B), 505.80)
2002 Op. Att’y Gen. No. 2002-031.

May a township contract with charitable organizations for services?

A township may contract with a charity, community group, or nonprofit corporation for the
provision of services by the charity, community group, or nonprofit corporation only if the
township has statutory authority, either express or necessarily implied, to enter into such a
contract. Any such contract must be made in compliance with applicable law. 2002 Op.
Att’y Gen. No. 2002-031.

May a township donate property to charitable organizations?

A township may dispose of unneeded, unfit-for-use, or obsolete personal property, if it has an
estimated fair market value of $2,500 or less, by donating it to a “501(c)(3)” nonprofit
organization that is exempt from income taxation under federal law and that is located in
Ohio, only after adopting a resolution creating a program for these donation purposes.

What are the requirements of the resolution for the creation of a program to donate personal
property to 501(c)(3) organizations?

To create a donation program for unneeded, unfit-for-use, or obsolete personal property
valued at $2,500 or less, a board of township trustees must adopt a resolution that contains
the following (O.R.C. 505.10(A)(2)(b)):

(1) A statement of its intention to make the property available to 501(c) organizations.

(2) Guidelines and procedures necessary to implement the program

(3) An indication of whether the program will be conducted by the township or by a
representative under contract with the township

(4) If such a representative is known when the resolution is adopted, contact information
for that representative

(5) A requirement that any non profit organization desiring to obtain donated property
submit a written notice to the relevant board or its representative that includes
evidence that it is a 501(c)(3) nonprofit organization that is exempt from income
taxation under federal law and that is located in Ohio, a description of its primary
purpose, a description of the types of property it needs, and contact information for
its designated program agent.
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Charitable Organizations (Continued)

Q.

A.

After the donation program resolution is adopted, how does the township board proceed?

Once the donation program resolution is adopted, the board must publish at least twice in a
newspaper of general circulation notice of its intent to donate unneeded, unfit-for-use, or
obsolete property to 501(c)(3) organizations; the notice must summarize the resolution’s
contents. A similar notice must be posted continually at the office of the board of township
trustees. If the township maintains an Internet web site, the notice also must be posted
continually on that web site. The board of township trustees must maintain (1) a list of all
eligible 501(c)(3) organizations that submit a written notice as described above and (2) a list
of all personal property that qualifies for the program. The list of qualifying property must be
continually posted at the same locations at which the resolution creating the program must be
posted. A board may include in a separate and distinct resolution a list of eligible 501(c)(3)
organizations that are to be given priority for an item’s donation. The list must specify the
reasons for giving the organizations this priority. The board may choose to give priority
based on a direct relationship between the purposes of the 501(c)(3) organization and specific
public purposes of a township. An item of property on the property list mentioned above
must be donated to the 501(c)(3) organization on the eligible organization list mentioned
above that first declares its desire to obtain the item, unless the program includes a list of
eligible 501(c)(3) organizations that are to be given priority for a particular item as explained
above. A board of township trustees must consult with the Ohio Ethics Commission and
must comply with the Ethics Law and the Criminal Code’s Offenses against Justice and
Public Administration Law, when donating to a 501(c)(3) organization of which a board
member, any family member of a board member, or any business associate of a board
member is a trustee, officer, board member, or employee. O.R.C. 505.10(A) to 505.10(C).

Public Contracting

Q.

A.

Are there other requirements for contracts between the township and private entities greater
than $25,000, other than any bidding or certification requirements?

Yes, O.R.C. Sections 9.23 through 9.239 include specific requirements for contracts between
public offices and private entities, in excess of $25,000. These include specific requirements
that must be addressed in these contracts, such as the minimum percentage of money that
must be expended on direct costs, records that must be maintained, reporting requirements of
the private entities, and access to records relating to such contracts. Specific questions
regarding these requirements should be addressed to the township’s legal counsel.

Q. What are the reporting and audit requirements of private entities receiving public monies?

Annual audits or financial reviews are required, depending on the amount of money received
by the private entity, to be conducted by independent public accounting firms. See O.R.C.
9.234(B). It is the responsibility of the public office to identify the contractors to whom this
applies and to ensure that the annual audits or financial reviews are completed. It should be
noted that O.R.C. 9.234 includes language which clarifies that these audit and financial
review requirements do not limit the authority of the Auditor of State to conduct audits
authorized elsewhere in the Revised Code. Further, if the contracted private entity receives an
audit conducted in accordance with generally accepted auditing standards or if the audit is
conducted pursuant to the federal “Single Audit Act of 1984,” the private entity is not
required to undergo either the financial review or the annual audit. (cont. on next page)
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Public Contracting (Continued)

Relative to these requirements, O.R.C. 9.238 requires the Auditor of State to prescribe a
single form independent accountants must use for the financial reviews required of private
entities receiving between $100,000 and $500,000 of public money. In compliance with this
requirement, the Auditor of State has developed a financial review form, which is attached to
this Bulletin and which shall be used to comply with O.R.C. 9.234(B). The financial review
form may also be obtained from the Auditor of State website at https://ohioauditor.gov/.

The contracted private entity must provide the public agency with the completed financial
review or audit report for each year in which it meets the thresholds described in O.R.C.
9.234. Please note that copies do not need to be submitted to the Auditor of State’s Office.

Payment of Township Obligations

Q.

A.

How should money be paid out of township funds?

Money should be paid out on order (check) signed by at least two of the township trustees,
and countersigned by the township fiscal officer. O.R.C. 507.11.

Q. May township trustees use signature stamps on township warrants and checks?

Yes. O.R.C. 9.11 authorizes the use of facsimile signatures on township warrants and checks,
but the bank must authorize the use of such in writing, and certain types of facsimile
signatures, such as rubber stamps, are not permitted. See O.R.C. 9.10.

Q. How should bills for materials and payrolls of employees be paid?

Bills for material and payrolls of employees should be presented to the board of trustees, and
be allowed and paid to persons furnishing material or performing labor. No voucher should
be made in the name of a single trustee or a road superintendent except for payment of per
diem, unless otherwise authorized by resolution of the board.

Direct Deposits

Q. If'the township decides to process its payroll by way of direct deposit, how would this process

A.

differ from that of issuing a voucher to each officer or employee?

The township officials may make by direct deposit of funds by electronic transfer, if the
payee provides a written authorization designating a financial institution and an account
number to which the payment is to be credited, any payment such public official is permitted
or required by law in the performance of official duties to make by issuing a check or
warrant. The board of trustees may contract with a financial institution for the services
necessary to make direct deposits and draw lump-sum checks or warrants payable to that
institution in the amount of the payments to be transferred. Before making any direct deposit
as authorized under O.R.C. section 9.37, the board of trustees and the fiscal officer shall
ascertain that the account from which the payment is to be made contains sufficient funds to
cover the amount of the payment. If the issuance of checks and warrants by the township
fiscal officer requires authorization by the township trustees, the township fiscal officer may
only make direct deposits and contracts under O.R.C. section 9.37 pursuant to a resolution of
authorization duly adopted by the township board of trustees. (O.R.C. 9.37)
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Direct Deposits (Continued)

Q.

A.

Is the board of trustees required to have a written policy regarding direct deposits?

The township board of trustees may adopt a direct deposit payroll policy under which all
township employees provide a written authorization designating a financial institution and an
account number to which payment of the employee's compensation shall be credited under
the township's direct deposit payroll policy. The direct deposit payroll policy adopted by the
board of township trustees may exempt from the direct deposit requirement those township
employees who cannot provide an account number, or for other reasons specified in the
policy. The written authorization is not a public record under section 149.43 of the Revised
Code. (O.R.C. 9.37(G) effective March 22, 2012.)

Capital Leases

Q.

A.

A township wants to acquire a new fire truck through a lease. How should that transaction be
recorded?

The activity is to be recorded as a memo transaction. The proceeds are to be recorded
as an “other financing source,” and the expenditure is to be recorded as capital outlay
for the purchase.

Township Use of Credit Cards

Q.

A.

May a board of township trustees use a credit card to purchase supplies, materials, machinery,
tools, parts, or equipment pursuant?

Yes. A board of township trustees may use a bank credit card to purchase supplies, materials,
machinery, tools, parts, or equipment pursuant to O.R.C. 505.37, O.R.C. 5549.04, or O.R.C.
5549.21 so long as the board duly authorizes such expenditure pursuant to O.R.C. 507.11, the
township fiscal officer certifies the existence of sufficient unencumbered funds to pay for
such expenditure where such certificate is required under O.R.C. 5705.41(D), and the
expenditure otherwise conforms with law. 1984 Op. Att’y Gen. No. 1984-050.

Q. Who may use a credit card held by the board of trustees?

The board of township trustees may authorize an officer, employee, or appointee of the
township to use a credit card account held by the board of township trustees in accordance
with this section. Not later than three months after the effective date of this amendment
(November 2, 2018), the board of township trustees of any township that holds a credit card
account on the effective date of this amendment shall adopt a written policy for the use of
credit card accounts. Otherwise, a board shall adopt a written policy before first holding a
credit card account. O.R.C. 505.64(A).

May the board of township trustees use a credit card to defer all or part of the purchase price,
or to create an installment payment plan for purchases?

No. A board of township trustees may not use a credit card to defer all or part of the purchase
price or create an installment payment plan for the purchase of supplies, materials,
machinery, tools, parts, or equipment purchased pursuant to O.R.C. 505.37, O.R.C. 5549.04,
or O.R.C. 5549.21. 1984 Op. Att’y Gen. No. 1984-050.
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Township Use of Credit Cards (Continued)

Q.

A.

May an authorized township credit card user make cash withdrawals against a township credit
card?

Credit card cash withdrawals are NOT specifically authorized by Ohio law. If the board of
township trustees determines that cash withdrawals are necessarily implied from its other
powers, that determination should be memorialized by specific legislative action. The action
should explicitly authorize the cash withdrawals and reference the township’s credit card
policy. AOS Bulletin 2016-004

Q. What should be contained in a township’s credit card policy?

The policy shall include provisions addressing all of the following:

(1) The officers, positions, or appointees authorized to use a credit card account;

(2) The types of expenses of which a credit card account may be used;

(3) The procedure for acquisition, use, and management of a credit card account and
presentation instruments related to the account including cards and checks;

(4) The procedure for submitting itemized receipts to the fiscal officer or the fiscal officer's
designee;

(5) The procedure for credit card issuance, credit card reissuance, credit card cancellation,
and the process for reporting lost or stolen credit cards;

(6) The township's credit card account's maximum credit limit or limits;

(7) The actions or omissions by an officer, employee, or appointee that qualify as misuse of a
credit card account.

O.R.C. 505.64(A)

Q.

A.

What is the definition of “credit card” as used in O.R.C. 505.64?

O.R.C. 505.64(H) defines “credit card account” as any bank-issued credit card account, store-
issued credit card account, financial institution-issued credit card account, financial
depository-issued credit card account, affinity credit card account, or any other card account
allowing the holder to purchase goods or services on credit or to transact with the account,
and any debit or gift card account related to the receipt of grant moneys. "Credit card
account” does not include a procurement card account, gasoline or telephone credit card
account, or any other card account where merchant category codes are in place as a system of
control for use of the card account.
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Township Use of Credit Cards (Continued)
Q. What other requirements must a township meet in order to ensure proper use of a credit card?

A. O.R.C. 505.64(B) through O.R.C. 505.64(G), inclusive, provides the following requirements:

(B) The name of the township shall appear on each presentation instrument related to the
account including cards and checks.

(C) If the township fiscal officer does not retain general possession and control of the credit
card account and presentation instruments related to the account including cards and checks,
the following applies:

(1) In a township that has adopted a limited home rule government under Chapter 504. of
the Revised Code, the board shall appoint a compliance officer to perform the duties
enumerated under division (D) of this section. The compliance officer may not use a
credit card account and may not authorize an officer, employee, or appointee to use a
credit card account, except that a board of township trustees serving in the role of
compliance officer may use a credit card account if so authorized under the policy
and may authorize an officer, employee, or appointee to use a credit card account as
provided in division (A) of this section. The fiscal officer is not eligible for
appointment as compliance officer.

(2) In a township that has not adopted a limited home rule government under Chapter
504. of the Revised Code, the fiscal officer monthly shall present to the board credit
card account transaction detail from the previous month. The board shall review the
credit card account transaction detail and the chairperson of the board shall sign an
attestation stating the board reviewed the credit card account transaction detail.

(D) The compliance officer, if applicable, and the board at least once every six months shall
review the number of cards and accounts issued, the number of active cards and accounts
issued, the cards' and accounts' expiration dates, and the cards' and accounts' credit limits.

(E) If the fiscal officer retains general possession and control of the credit card account and
presentation instruments related to the account including cards and checks, and the board
authorizes an officer, employee, or appointee to use a credit card, the fiscal officer may use a
system to sign out credit cards to the authorized users. The officer, employee, or appointee is
liable in person and upon any official bond the officer, employee, or appointee has given to
the township to reimburse the township treasury the amount for which the officer, employee,
or appointee does not provide itemized receipts in accordance with the policy described in
division (A) of this section.

(F) The use of a credit card account for expenses beyond those authorized by the board
constitutes misuse of a credit card account. An officer, employee, or appointee of a township
or a public servant as defined under section 2921.01 of the Revised Code who knowingly
misuses a credit card account held by the board violates section 2913.21 of the Revised Code.

(G) The fiscal officer or the fiscal officer's designee annually shall file a report with the board
detailing all rewards received based on the use of the township's credit card account.
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Casino Revenue

Q.
A.

Will townships receive casino revenue?

Townships will not receive revenue from the casinos. Money that is set aside for “local
governments pursuant to the constitutional amendment go ONLY to the 88 counties, casino
host cities, and the largest city in each county only if the city has at least 80,000 people (or
the big 8 cities). (Ohio Constitution Art. XV Sec. 6(C)(3))

Reverse Auctions

Q.
A.

Can a township use the reverse auction method to acquire supplies and/or services?

Townships are prohibited from using Internet reverse auctions to buy supplies and/or services
if the contract concerns the design, construction, alteration, repair, reconstruction or
demolition of a building, highway, road, street, alley, drainage system, water system,
waterworks, ditch, sewer, sewage-disposal plant, or any other structure or works of any kind.
O.R.C. 9.314(B)(2) and O.R.C. 9.317.

Tax Increment Financing

Q.
A.

What is Tax Increment Financing (TIF)?

Tax Increment Financing (TIF) is an economic development mechanism available to local
governments in Ohio to finance public infrastructure improvements and, in certain
circumstances, residential rehabilitation. A TIF works by locking in the taxable worth of real
property at the value it holds at the time the authorizing legislation was approved. Payments
derived from the increased assessed value of any improvement to real property beyond that
amount are directed towards a separate fund to finance the construction of public
infrastructure defined within the TIF legislation.

May a board of township trustees use TIFs to finance public infrastructure or certain other
assets or services benefitting a township?

Yes. Pursuant to O.R.C. Chapter 5709, a township may use TIFs to finance public
infrastructure or certain other assets or services benefitting the township. AOS Bulletin
2010-003.

For further information regarding Tax Increment Financing, see Auditor of State Bulletin
2010-003 or contact legal counsel.

Alcoholic Beverages Purchased for Resale at Public Events

Q.

A.

May a board of township trustees purchase alcohol with township funds for resale at a public
event?

A board of township trustees may purchase alcohol for resale at a public event, provided all
of the following conditions are met:

e The township obtained a valid permit from the Ohio Division of Liquor Control;

e The township complied with the terms of the issued permit;

o The township purchased the alcoholic beverages solely for resale to the public, e.g. at
special events;

e The expenditure is reasonable

e The proceeds are applied as required by any applicable township resolution
AOS Bulletin 2014-003
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Telephone Town hall Meetings

Q. May a township board of trustees use public funds to conduct a telephone town hall meeting?

A. A board of township trustees may expend public funds to conduct a telephone town hall
meeting, as long as the expenditure constitutes a proper public purpose. Township trustees
should be aware that promoting partisan politics is not a proper public purpose. ORC
121.22(C) requires that “All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be present in person at a
meeting open to the public to be considered present or to vote at the meeting and for purposes
of determining whether a quorum is present at the meeting.” For more information regarding
telephone town hall meetings, see Auditor of State Bulletin 2014-004, 2014 Op. Att’y Gen.
No. 2014-005, or contact the township’s legal counsel.
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NOTES AND BONDS

FISCAL TRANSACTIONS

Issuing Notes in Anticipation of the Collection of Current Revenues; O.R.C. 133.10

Q.

May the trustees borrow money and issue notes in anticipation of the collection of
current revenues?

Yes. See O.R.C. 133.10.

How much money may the trustees borrow in anticipation of proceeds of taxes levied
by the township?

The loans shall not exceed one-half of the amount estimated to be received from the
next ensuing settlement of taxes for such fiscal year as estimated by the budget
commission, other than taxes to be received for the payment of debt charges and all
advances.

In determining the amount of money which a township may borrow by reason of the
provisions of O.R.C. 133.10, what is the meaning of the phrase "not to exceed one-
half of the amount estimated to be received from the next ensuing settlement of
taxes?"

In 1932 O.A.G. No. 4093, it is stated that, originally, there were only two semi-
annual settlements of taxes. However, now there are two separate and distinct sets of
semi-annual settlements, one set of half-yearly settlements on the fifteenth day of
February and the tenth day of August and the other on the tenth day of May and the
tenth day of October. “Since the budget commission makes its estimate and prepares
its official certificate of estimated resources on an annual basis and includes all these
taxes in its estimate, it is evident that the intent was to regard the yearly tax estimated
by the budget commission as the unit.” By the use of the language, one-half of the
amount estimated to be received from the next ensuing semi-annual settlement of
taxes of such fiscal year as estimated by the budget commission was meant one-half
of the half-yearly taxes received and accounted for by the county treasurer to the
county auditor; whether a partial accounting was made on the fifteenth day of
February and the tenth day of May, or on the tenth day of August and the tenth day of
October in each year.

Under what circumstances may more than one-half of the estimated proceeds of taxes
be anticipated under O.R.C. 133.10?

If a partial, semi-annual, or final tax settlement is delayed, money may be borrowed
in anticipation of the receipt of taxes for debt charges to the extent necessary to meet
such debt charges. However this amount cannot exceed such estimated receipts, less
all advances.
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Issuing Notes in Anticipation of the Collection of Current Revenues;
O.R.C. 133.10 (Continued)

Q.

May the township in October of 2015 borrow money in anticipation of the real estate
and public utility taxes to be collected in December and distributed in February of
20167

No. The real estate and public utility taxes to be collected in December is for the
2015 tax year. Therefore, money may not be borrowed from the bank in anticipation
of such tax receipts before January of 2016.

How much money may the trustees borrow in anticipation of the collection of current
revenues other than the proceeds of taxes levied on the township duplicate?

The aggregate of the loans shall not exceed one half of the amount estimated to be
received from such sources during such fiscal year, less any advances thereon.

May notes be issued under O.R.C. 133.10 in anticipation of the receipts of motor
vehicle license and gasoline tax funds?

Yes.

If the general fund is low, may notes be issued in anticipation of the receipts of auto
license and gasoline tax money, and the proceeds of the notes applied to the payment
of general fund obligations?

No. The proceeds may be used only for the purposes for which the anticipated taxes
were levied, collected, distributed and appropriated, and for financing costs related to
those securities. O.R.C. 133.10(E)(3).

When must notes issued under O.R.C. 133.10 be paid off?

Securities issued in anticipation of the collection of current property tax revenues
shall mature not later than the last day of the sixth month following the month in
which the securities are issued and in any case not later than the last day of the fiscal
year in which they are issued. Also, except as otherwise provided in divisions (A)
and (D) of section 133.10 of the Revised Code, all other securities issued pursuant to
O.R.C. 133.10 must “mature not later than the last day of the fiscal year for which the
revenues are anticipated.”
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FISCAL TRANSACTIONS (CONTINUED)
Issuing Notes in Anticipation of Collection of Current Revenues;
O.R.C. 133.10 (Continued)

Q. Must the notes issued in anticipation of the collection of current property tax
revenues be paid immediately upon receipt of the money from the tax collection if
the notes are not yet due?

A. No. O.R.C. 133.10 does not limit the due date of such instruments to the date of the
semi-annual tax settlement, but, on the contrary, specifically limits the due date to not
more than six months after the date of issuance. Authority is thereby granted the
township to issue such notes for any specified length of time up to six months
irrespective of the semi-annual settlement date. See answer to question 10 above for
specifics.

Q. Must the notes issued pursuant to O.R.C. 133.10(A) be paid off within the fiscal year
in which they were issued?

A. Yes. O.R.C. 133.10 provides that securities shall mature not later than six months
and in any case not later than the last day of the fiscal year.

Q. When a board of township trustees has borrowed money in anticipation of a tax
settlement as provided in O.R.C. 133.10(A) but before maturity date of the notes
issued in evidence of such borrowing and before the date for the semi-annual
settlement, the county makes an advance payment of taxes to the board of township
trustees which does not reduce the unpaid balance of such anticipated receipts from
the next semi-annual settlement of taxes below twice the aggregate amount of
anticipated notes, debt charges, and other advances, is there a mandatory duty on
such township trustees to anticipate the maturity of such notes from such advance
payment?

A. No. 1933 Op. Att’y Gen. No. 33-711.

Q. Where a township has issued notes in anticipation of tax collections and the tax
collections are delinquent to the extent that it will require a large portion of the
collections to retire the notes, must the notes be paid out of such collection, leaving
the township without sufficient operating funds, or can the banks holding the notes
legally continue to hold them and have the notes paid out of subsequent tax
collections other than the collections made during the year in which the notes were
issued?

A. The sums so anticipated shall be deemed appropriated for the payment of such notes
at maturity. Therefore, in spite of the delinquencies in tax collections, the amount
anticipated must nevertheless be applied to the payment of the notes and there is no
authority to delay payment to a subsequent tax settlement. 1932 Op. Att’y Gen. No.
32-4782.
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Issuing Notes in Anticipation of the Collection of Current Revenues;
0O.R.C. 133.10 (Continued)

Q.

If such notes are permitted to run past the maturity date without collection, and the
appropriated funds are expended, may the trustees at the later date appropriate money
with which to pay the notes?

No. Funds for the payment of such anticipatory notes are appropriated as a matter of
law are expended otherwise, and the time of payment of the notes has passed, there is
no authority in law provided for their collection.

Issuing Notes in Anticipation of the Collection of O.R.C. 5705.191 Tax Proceeds

Q.

If the trustees have utilized the provisions of O.R.C. 5705.19 in levying a tax for any
of the purposes set forth in O.R.C. 5705.19 how much money may the trustees
borrow in anticipation of the tax receipts?

O.R.C. 5705.191 provides that: "After the approval of such a levy by the electors, the
taxing authority of the subdivision may anticipate a fraction of the proceeds of such
levy and issue anticipation notes. In the case of a continuing levy that is not levied for
the purpose of current expenses, notes may be issued at any time after approval of the
levy in an amount not more than fifty per cent of the total estimated proceeds of the
levy for the succeeding ten years, less an amount equal to the fraction of the proceeds
of the levy previously anticipated by the issuance of anticipation notes. In the case of
a levy for a fixed period that is not for the purpose of current expenses, notes may be
issued at any time after approval of the levy in an amount not more than fifty per cent
of the total estimated proceeds of the levy throughout the remaining life of the levy,
less an amount equal to the fraction of the proceeds of the levy previously anticipated
by the issuance of anticipation notes. In the case of a levy for current expenses, notes
may be issued after the approval of the levy by the electors and prior to the time
when the first tax collection from the levy can be made. Such notes may be issued in
an amount not more than fifty per cent of the total estimated proceeds of the levy
throughout the term of the levy in the case of a levy for a fixed period, or fifty per
cent of the total estimated proceeds for the first ten years of the levy in the case of a
continuing levy."

Do the provisions of O.R.C. 133.30 limit the maturity of notes issued under O.R.C.
5705.191 to six months after date of issue?

No. O.R.C. 5705.191 provides that "notes shall be issued as provided in O.R.C.
133.24."

When notes are issued by a township in anticipation of current revenues, from what
fund are such notes to be repaid?

A. All notes are to be repaid from the bond retirement fund. O.R.C. 5705.09

If a township forecasts a cash flow deficit for the current fiscal period, may it use
funds to meet current operating expenses that are allocated for the retirement of note
indebtedness?

No. Ohio Const. Art. XII, Section 11, imposes a mandatory duty upon the townships
to pay the interest and principal of their indebtedness before provisions are made for
current operating expenses that are allocated for the retirement of note indebtedness.
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Retirement of Note Indebtedness

Q.

Does the retirement of note indebtedness require a county auditor to issue separate
warrants?

Yes. Whenever a county auditor makes a distribution of funds to a township, a
separate warrant payable to the bond retirement fund must be issued for debt service.
This warrant must be sufficient to ensure the prompt repayment of any outstanding
notes. 1984 Op. Att’y Gen. No. 1984-005.

Q. Has a uniform procedure for the retirement of note indebtedness been established?

Yes. The Auditor of State has developed a method of procedure. This was necessary
not only for accounting purposes, but also because many local governmental units
were in the habit of repaying notes from the funds which received the proceeds of the
notes. Thus, the following procedure must be utilized: (a) When a township issues
notes, the financial officer of the township shall notify the county auditor that such
notes have been sold, specifying the principal amount, interest rate, amount of
interest to be paid, the date of issuance and the maturity date. (b) Using this
information, the county auditor will allocate a portion of any advancement or
settlement to the bond retirement fund to insure repayment of the note. (c) At the
time the notes are issued, the township should request from the county auditor an
amended certificate of estimated resources, containing an increase in the estimate of
bond retirement fund receipts equal to the amount which will be allocated to that
fund for the repayment of the notes, including interest.

Issuance of Bonds Debt Limitation

Q.

Is there any limit on the indebtedness which a township may incur either with or
without a vote of the people?

Yes. O.R.C. 133.09 provides that: "In calculating the net indebtedness of any
township, no obligation incurred under division (B) of section 513.17 or under
section 505.261, 505.264, 505.265, 505.267, or 505.37 of the Revised Code, or in
connection with a project undertaken pursuant to Section 515.03 of H.B. 66 of the
126th general assembly, Section 555.10 of H.B. 67 of the 127th general assembly, or
Section 755.20 of H.B. 153 of the 129th general assembly shall be considered." "

Necessity of Submitting Question to Electorate

Q.

A.

In order for a township to issue bonds for most purposes, is it necessary to submit the
question of the issuance of bonds to the electorate?

Yes. O.R.C. 133.09 provides that the only purposes for which a township may issue
bonds without a vote of the people are those set forth in O.R.C. 505.262. O.R.C.
505.262 deals with notes to finance purchases and construction. This section states
"the board of township trustees of any township, by unanimous vote, may adopt a
resolution allowing the township to contract for the purchase of equipment, buildings,
and sites, or for the construction of buildings, for any lawful township purpose."
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Necessity of Submitting Question to Electorate (Continued)

Q.

Q.

A.

Are bonds for township roads subject to the five percent limitation and must the
question of issuing such bonds be submitted to the electorate even if the five percent
limitation is not exceeded?

Yes.

Must an election be held on the question of issuing (1) notes pursuant to O.R.C.
505.37 for fire equipment, building and sites, or (2) notes pursuant to O.R.C. 505.53
for police equipment, building and sites for a police district?

No. All of the enumerated sections state that the notes pursuant thereto "shall not be
subject to Chapter 133 of the Ohio Revised Code." Therefore, no election is
necessary.

The township trustees will need to issue only ten thousand dollars in bonds in order
to add a small addition to a building to house road equipment. Must they submit the
question of issuing bonds for such purpose to the electors?

Yes. With the exceptions noted above, O.R.C. 133.09 would prohibit township
trustees from issuing bonds except pursuant to a vote of the electorate. Since this is
an addition rather than construction of a new building, it would not fall within the
reasons given in O.R.C. 505.262 for passage of a unanimous vote of the trustees
instead of a vote of the people.

May the question of issuing general obligation road bonds be submitted at a special
election?

Yes. O.R.C. 133.18 allows submission at any election.

Purpose for Which Bonds May be Issued

Q.
A.

For what purposes may a township issue bonds?

O.R.C. 133.18 provides that: "The taxing authority of a subdivision may by
legislation submit to the electors of the subdivision the question of issuing any
general obligation bonds, for one purpose, that the subdivision has power or authority
to issue."

What are some of the purposes for which specific statutory authority is given the
trustees to issue bonds?

O.R.C. 505.40 provides for issuing bonds for various fire prevention measures,
O.R.C. 511.08 provides for issuing bonds for memorial buildings, O.R.C. 5549.021
provides for issuing bonds for the purchase of machinery, tools, trucks, and other
equipment, and O.R.C. 5573.14 provides for issuing bonds for roads, and O.R.C.
5555.44 provides for issuing bonds for the township's share of county roads.
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Purpose for Which Bonds May be Issued (Continued)

Q.
A.

What is a permanent improvement?

O.R.C. 133.01 provides that: "Permanent improvement” or "improvement" means
any property, asset, or improvement certified by the fiscal officer, which certification
is conclusive, as having an estimated life or period of usefulness of five years or
more, and includes, but is not limited to, real estate, buildings, and personal property
and interests in real estate, buildings, and personal property, equipment, furnishings,
and site improvements, and reconstruction, rehabilitation, renovation, installation,
improvement, enlargement, and extension of property, assets, or improvements so
certified as having an estimated life or period of usefulness of five years or more.
The acquisition of all the stock ownership of a corporation is the acquisition of a
permanent improvement to the extent that the value of that stock is represented by
permanent improvements. A permanent improvement for parking, highway, road,
and street purposes includes resurfacing, but does not include ordinary repair."

Q. May bonds be issued to cover the cost of current operating expenses?

O.R.C. 133.03 provides that: "A subdivision may not issue securities for the purpose
of paying current expenses except for securities authorized to be used for that
purpose by this chapter or other laws."

May the resolution declaring the necessity of a bond issue relate to more than one
purpose?

No. O.R.C. 133.18 provides that the resolution provided for shall relate only to one
purpose.

Steps in Submitting Questions to Electorate

Q.

A.

What are the three main steps in submitting to the electorate the question of issuing
bonds for a particular purpose?

First, as provided in O.R.C. 133.18, the board of township trustees should adopt the
resolution (1) declaring the necessity and purpose of such bond issue, (2) fixing the
date of submission to the voters, (3) fixing the amount of the bond issue, the
approximate date, interest rate, and maturity of the bonds, and (4) stating the
necessity of the levy of a tax outside the limitation to pay the debt charged on the
bonds and any anticipatory securities. Second, the township trustees should certify
the above resolution to the county auditor. Third, the township trustees must certify
the resolution to the board of elections together with the information which the
county auditor supplies.

Q. As a part of the second step, what is the duty of the county auditor?

The county auditor has a mandatory duty to calculate and certify to the board of
township trustees the average annual levy, expressed (a) in dollars and cents for each
one hundred dollars as well as (b) in mills for each one dollar of valuation,
throughout the life of the bonds which will be required to pay the debt charges on the
bonds. O.R.C. 133.18.
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FISCAL TRANSACTIONS (CONTINUED)

Steps in Submitting Questions to Electorate (Continued)

Q.

A.

Is a board of township trustees required to submit the resolution to the county auditor
within a certain period of time?

No. O.R.C. 133.18 provides that the township trustees shall certify such resolution to
the county auditor but does not provide a specific time limitation.

Is there a time limitation within which the county auditor is required to act in the
second step of the procedure?

Yes. The county auditor is required to certify his information to the board of
township trustees not later than ninety (90) days prior to the election at which the
question of issuing bonds will be submitted, as provided in O.R.C. 133.18.

Is there a time limit within which the board of township trustees is required to certify
to the board of elections, the resolution together with the information furnished by
the county auditor showing the average tax levy expressed in dollars and cents for
each one hundred dollars of valuation, as well as mills for each one dollar of
valuation and the maximum number of years required to retire the bonds?

Yes. O.R.C. 133.18 provides that the board of township trustees shall certify the
above to the board of elections not later than the ninetieth day before the day of such
election.

Q. What is the maximum number of years for which bonds may be issued?

O.R.C. 13320 sets forth the maximum maturities of bonds, notes and other
indebtedness for the various types of permanent improvements.

The Resolution

Q.

If the trustees wish to submit to the electors of the township the question of issuing
bonds, what must the resolution contain?

O.R.C. 133.18 provides that the trustees "...shall pass legislation that does all of the
following:

(1) Declares the necessity and purpose of the bond issue;

(2) States the date of the authorized election at which the question shall be
submitted to the electors;

(3) States the amount, approximate date, estimated rate of interest, and
maximum number of years over which the principal of the bonds may be
paid;

(4) Declares the necessity of levying a tax outside the tax limitation to pay the
debt charges on the bonds and any anticipatory securities.
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FISCAL TRANSACTIONS (CONTINUED)

The Resolution (Continued)

Q.

When the trustees of a township adopt a resolution declaring the necessity for a bond
issue, as provided in O.R.C. 133.18 must the resolution declaring the necessity for a
bond issue also declare the necessity for a levy of a tax outside the limitations
imposed by Article XII, Section 2 of the Constitution to pay the principal and
interest?

Yes.



NOTES AND BONDS

II.

NOTES IN ANTICIPATION OF BONDS

> QP

May a township issue notes in anticipation of bonds?
Yes. O.R.C. 133.22 authorizes townships to issue notes in anticipation of bonds.
When should the board of township trustees begin official action to issue such bonds?

This depends on the nature of the bonds involved. If they are subject to the approval
of the electorate, no action should be taken with a view to issuing such notes until the
board of elections certifies the results to the township fiscal officer. If the bonds are
unvoted bonds, action on issuance of notes may begin following the resolution
declaring the necessity of such bond issue, its purpose, and amount, and certification
by the township fiscal officer.

Assuming that all necessary preconditions have been completed, what action must
the board undertake?

O.R.C. 133.22 states in part:
(1) “With respect to the bonds anticipated:”

(a) Declares the necessity of the bond issue and states its purpose, which
shall be for one purpose, and the principal amount or maximum principal
amount of the bonds and an estimated principal payment schedule for
and an estimated or maximum average annual interest rate on the bonds;

(b) If the issuance of the bonds has been approved by a vote of the electors,
identifies the election at which approved;

(c) Identifies the source or sources of payment of debt charges on the bonds
as provided in O.R.C. 133.23(C).

(2) “With respect to anticipatory securities:”

(a) States the principal amount or maximum principal amount of the
anticipatory securities to be issued and outstanding, not to exceed the
amount of the bond issue;

(b) Provides for, or provides for the method for from time to time
establishing or determining, the rate or rates of interest or the maximum
rate or rates of interest to be paid on the anticipatory securities, the date
or dates of the anticipatory securities, and the maturity or maturities or
the maximum maturity of the anticipatory securities subject to division
(C) of this section;

(c) Establishes provisions, if any, for redemption or prepayment of the
anticipatory securities in whole or in part before maturity;
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II.

4,

NOTES IN ANTICIPATION OF BONDS (CONTINUED)

(B)

©

Q.

A.

(d) If the bonds anticipated are payable from a property tax, provides for the
levy of a property tax during the years the anticipatory securities are
outstanding, not less than the tax that would have been levied if the
bonds anticipated had been issued without the prior issuance of the
anticipatory securities.

The fiscal officer of the subdivision shall file a copy of the legislation passed under
division (A) of this section with the county auditor of each county in which any
part of the subdivision is located.

Subject to O.R.C. 133.17(B) as to anticipatory securities anticipating the levy of
special assessments or the issuance of securities under division (A) of that section,
any anticipatory securities issued with a latest maturity of less than two hundred
forty months may be renewed from time to time until the expiration of two hundred
forty months from the date of issuance of the original anticipatory securities, or, if
later until the final disposition of any litigation that prevents the sale or issuance of
the bonds anticipated. If any of the anticipatory securities are outstanding later
than the last day of December of the fifth year following the year of issuance of the
original anticipatory securities, the following apply:

(1) There shall be deducted from the latest permitted maturity of the bonds
anticipated, as determined under O.R.C. 133.19 and 133.20, the period
in excess of those five years during which the anticipatory securities
are outstanding.

(2) After the five-year period, a portion of the principal of the anticipatory
securities shall be paid in each year in annual amounts at least equal to,
and payable not later than the payment dates of, the amounts of
principal that would have been paid if bonds payable, as determined by
the taxing authority in the legislation passed pursuant to division (A) of
this section, as provided in (1) or (2) of O.R.C. 133.21, had been issued
at the expiration of the initial five-year period.

(3) The latest maturity of anticipatory securities may not in any case
exceed the maximum maturity of the bonds anticipated plus five years.
Anticipatory securities issued with a maturity or latest maturity
meeting the maximum maturity limitation of the preceding sentence
shall not be issued as anticipatory securities in anticipation of bonds
but shall be payable and paid from other sources."

How must the notes be sold?

They first may be offered to the officers in charge of the bond retirement fund of the
subdivision sale. O.R.C. 133.29.
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II. NOTES IN ANTICIPATION OF BONDS (CONTINUED)

5. Q. How is the public sale to be conducted?

A. O.R.C. 133.30 provides in part, “As determined by the taxing authority, Chapter
133. securities may be sold by competitive bid on the best bid, or at private sale in a
manner determined or authorized by the taxing authority, and at not less than ninety-
seven per cent of their principal amount, plus accrued interest, and at an interest rate
or rates not exceeding that determined by the taxing authority.”
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TOWNSHIP DEPOSITORY

THE NECESSITY FOR ESTABLISHING A DEPOSITORY

Q.

If a bank in which the township has deposited its funds becomes partially insolvent,
does the township have a better legal claim to recover its funds out of the residue
than an ordinary depositor of the bank?

No.

Since no preference exists as to township funds over that of the ordinary depositor,
what has the legislature done to protect such deposits?

The legislature has enacted the Uniform Depository Act. (See O.R.C., Chapter 135).
The act provides for the establishment of a township depository and requires the
depository to pledge to the township either specific securities directly, or an
undivided portion of a pool of eligible securities. See O.R.C. 135.18 and 135.181.

Q. What protection does the pledging of securities give?

The pledging of securities guarantees that in the event of insolvency or failure of the
depository that the township funds are protected and is security for the repayment of
all public monies that have been placed in the depository.



TOWNSHIP DEPOSITORY

II.

DUTIES OF TOWNSHIP OFFICIALS

Q.

A.

Who has the duty of designating the depository of funds?

The township trustees are defined by O.R.C. 135.01(D) to be the "Governing Board"
and O.R.C. 135.12 requires the governing board to meet every five years to designate
the public depositories of the township and award the public moneys of the township
among such depositories.

Who has the responsibility of seeing that the proper securities are pledged or surety
company bonds are deposited?

This responsibility lies with the fiscal officer. This responsibility of the fiscal officer
is also quite significant where the depository elects to pledge a pool of securities
pursuant to O.R.C. 135.181. While the total value of the securities in the pool must
be maintained in strict accordance with statutory mandates, it should be noted that
such securities may be freely exchanged and substituted by the depository, and the
trustee is usually under no duty to determine the eligibility or value of the securities
in the pool. Thus, it is strongly advised that fiscal officers in townships involved in a
pooling arrangement closely monitor the securities held by the trustee. For details,
see O.R.C., 135.181(L).

If the fiscal officer has complied in every respect with the terms of the depository act,
and the bank fails, is the fiscal officer liable?

No. O.R.C. 135.19 provides that: A treasurer shall be relieved from liability for the
loss of public monies deposited by him in a public depository in compliance with
O.R.C. 135.01 to 135.21, of the occasioned by failure of the public depository.
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I11.

PERIOD OF DESIGNATION

. What is the period of time for which the township shall designate its depositories?

. O.R.C. 135.12 provides that the depository shall be designated "for the period of five

years commencing on the date of the expiration of the next preceding designation."

. Is there any specific day upon which townships are required to designate the active

and/or inactive township depository, such as the first Monday in April in odd-
numbered years?

. No. O.R.C. 135.12 instead, provides that the township trustees "shall meet every five

years on the third Monday of the month next preceding the date of the expiration of
its designation of depositories for the purpose of designating the public depositories
of the public money" of the township, and "at such meeting, or any adjourned session
thereof, shall designate such public depositories and award the public monies of the
subdivision to and among the public depositories so designated...."

. May a board of township trustees, during the five-year period of designation, request

new bids for interim deposits from eligible banks, upon the adoption of a resolution
determining that the terms of the applications for interim deposits in force no longer
reflect the prevailing interest rates in the market?

. Yes. O.R.C. 135.09 provides that the board of township trustees may adopt such a

resolution on its own initiative or upon request from the township fiscal officer. This
may be done if the township considers that the terms of the applications for interim
deposits no longer reflect prevailing interest rates in the market.
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Iv.

1.

APPLICATION REQUIREMENTS

Q. If the township trustees determine that part of the township funds should be placed in

inactive deposit, is it necessary to advertise in a newspaper for applications to serve
as the inactive depository?

. Yes. O.R.C. 135.05 provides that the board of township trustees must, at least three

weeks prior to the date on which it is required to designate its depository, adopt a
resolution in which it estimates the aggregate maximum amount of township funds to
be awarded and on deposit as inactive deposits. The township trustees must then
cause a copy of this resolution, "together with a notice of the date on which meeting
of the board for the designation of such depositories will be held and the period for
which such inactive deposits will be awarded, to be published once a week for two
consecutive weeks in two newspapers of opposite politics and of general circulation
in the county." In addition, at the time the first publication is made in the
newspapers, the board of township trustees must give a written notice to each eligible
bank stating the aggregate maximum amount to be awarded as inactive deposits of
the township.

. If the township does not wish to have any money on inactive deposit and, therefore,

will not publish notices in newspapers for bids for an inactive depository in the
manner set forth in O.R.C. 135.05 is it necessary for a township to publish notices in
a newspaper advertising for bids for the deposit of interim and/or active funds?

. No.
Q. Is a bank required to bid for interim or active funds?

A. Yes. Although newspaper advertisement is not required as a condition precedent to

the award of a contract for interim or active funds, O.R.C. 135.09 and 135.10 provide
that interim deposits or active deposits shall be awarded on the basis of applications
submitted to the township trustees, as the governing board, by eligible institutions
within the time, and in the manner set forth in O.R.C. 135.08 and 135.09.
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V.

1.

ELIGIBLE INSTITUTIONS

Q.

A.

A.

What institutions are eligible to serve as a depository of the township funds?

Any national bank, any bank doing business under authority granted by the
superintendent of financial institutions, or any bank doing business under authority
granted by the regulatory authority of another state of the United States, located in
this state, is eligible to become a public depository, subject to sections 135.01 to
135.21 of the Revised Code. Any federal savings association, any savings and loan
association or savings bank doing business under authority granted by the
superintendent of financial institutions, or any savings and loan association or
savings bank doing business under authority granted by the regulatory authority of
another state of the United States, located in this state, and authorized to accept
deposits is eligible to become a public depository, subject to sections 135.01 to
135.21 of the Revised Code. (ORC 135.03)

Are credit unions eligible depositories for a township under Chapter 135 of the Ohio
Revised Code?

No. Credit unions are not included as eligible depositories for public deposits under
the definition of eligible depositories, O.R.C. 135.03.
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VI.

NEWSPAPER ADVERTISEMENTS FOR THE INACTIVE DEPOSITORY

AND WRITTEN NOTICE TO ELIGIBLE DEPOSITORIES

Q.

A.

What is the first step required by O.R.C. 135.05 if the trustees wish to establish an
inactive depository?

The township trustees shall, at least three weeks prior to the date when it is required
by O.R.C. 135.12 to designate public depositories, by resolution, estimate the
aggregate maximum amount of public moneys subject to its control to be awarded
and be on deposit as inactive deposits. There is also a newspaper publication
requirement as discussed in the following questions.

Q. What shall the newspaper advertisement for the inactive depository contain?

The advertisement submitted by the township trustees, as the governing board, to the
newspapers must contain (1) a copy of the resolution referred to above, together with
(2) a notice of the date on which the meeting of the board of township trustees for the
designation of the inactive depositories will be held and (3) the period for which such
inactive deposits will be awarded.

Q. How shall the newspaper advertisement for inactive funds be published?

The advertisement referred to above shall be published once a week for two
consecutive weeks in two newspapers of opposite politics and of general circulation
in the county.

Is a board of township trustees required to give written notice to eligible depositories
of inactive funds?

Yes. In addition to advertising as above in newspapers for inactive depositories, the
board of township trustees, as the governing board, is required to give written notice
to each eligible depository stating the aggregate maximum amount to be awarded by
the township as inactive deposits. The written notice shall be given to each eligible
depository at the time the first publication is made in the newspapers.
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VII.

1.

THE INSTITUTION'S APPLICATION FOR TOWNSHIP DEPOSITS

Q.

A.

When shall an institution make application to serve as a depository of township
funds?

Application by the eligible institution must be made not more than thirty days prior to
the date fixed by O.R.C. 135.12 for the designation of the township depositories,
whether the application is for inactive, interim, or active deposits, except applications
made for interim deposits during the period of designation. See O.R.C. 135.06,
135.08, and 135.10. As to applications made during the period of designation for
interim funds, O.R.C. 135.09 provides that whenever during the period of
designation, the township fiscal officer as treasurer or the board of township trustees
as the governing board considers the terms of the applications for interim deposits in
force no longer reflect prevailing interest rates in the market, the board of township
trustees by resolution may determine this fact and request new bids for interim
deposits from eligible institutions. Applications for interim deposits during the
period of designation shall be made prior to the date set by the township trustees.

Q. Is the application of the bank required to be in writing?

Yes. The application of any eligible institution, whether for inactive or active
deposits, and whether for interim deposits made at the beginning of the period of
designation (O.R.C. 135.08) or during the period of designation (O.R.C. 135.09) is
required to be in writing.

Q. What is the thirty percent limitation?

O.R.C. 135.03 provides that no bank eligible to be a public depository "...shall
receive or have on deposit at any one time public monies, including public monies as
defined in O.R.C. 135.31 in an aggregate amount in excess of thirty percent of its
total assets, as shown in its latest report to the superintendent of banks or comptroller
of the currency." See also O.R.C. 135.06 providing that any inactive depository bank
shall not apply more than thirty percent of its depository liability; and O.R.C. 135.08
providing that an interim depository bank shall not apply for more than thirty percent
of its depository liability.

What is the corresponding limitation for a savings association, savings and loan
association, or savings bank?

A savings association, savings and loan association, or savings bank shall not apply
for more than thirty percent of its total assets, the same as banks. O.R.C. 135.03.

Q. Is the application required to contain a financial statement?

Yes. Whether the application is for inactive, interim, or active deposits, the
application shall be accompanied by a financial statement of the applicant, under oath
of its cashier, treasurer, or other officer, in such detail as to show the capital funds of
the applicant, as of the date of its latest report to the superintendent of banks or
comptroller of the currency; superintendent of building and loan associations, the
federal home loan bank board, and adjusted to show any changes therein made prior to
the date of application. O.R.C. 135.06; 135.08; 135.10.
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VIIL.

THE INSTITUTION'S APPLICATION FOR TOWNSHIP DEPOSITS (CONTINUED)

. Is the amount of funds desired required to be specified in the application?

. An application for inactive deposits or an application for interim deposits at the

beginning of the period of designation as authorized by O.R.C. 135.09 must specify
the maximum amount of township funds the institution desires to have on deposit as
inactive deposits or interim deposits as the case may be. As for active funds, O.R.C.
135.10 states that the application may specify the maximum amount of township
funds the institution desires to receive and have on deposit at any one time during the
period covered by designation.

Q. Is the rate of interest required to be specified in the application?

. When the application is for inactive deposits or interim deposits, the rate of interest

the applicant will pay shall be specified in the application. The rate of interest is not
specified on an application for active funds.

Q. May applications be combined?

. Yes. An application for one type of deposits may be combined with applications for

other types of deposits. Thus an application for inactive funds may be combined with
an application for interim and/or application for active deposits. O.R.C. 135.06;
135.08; 135.10.
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VIII.

1.

AWARDING THE FUNDS - GENERAL

Q.

What are some limitations on the award of township funds to active, inactive or
interim depositories?

(1) O.R.C. 135.03 provides that no eligible institution shall have on deposit at any
one time public monies in an aggregate amount in excess of thirty per cent of its total
assets as shown in its latest report to the superintendent of banks or comptroller of the
currency. (2) O.R.C. 135.04 and 135.07 provide that no eligible institution shall be
required or permitted to receive and have at any one time a greater amount of inactive
or active funds than specified in the application of such depository. (3) No savings
association, savings and loan association, or savings bank may receive or have on
deposit public monies in excess of thirty per cent of its total assets.

Q. How shall the designation and award be evidenced?

O.R.C. 135.12 provides that the designation and award shall be made in duplicate.
One copy shall be retained by the township trustees as the governing board, and one
copy shall be certified by the board of township trustees to the township fiscal officer
as treasurer.
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IX.

AWARDING THE INACTIVE DEPOSITORY CONTRACT

. What are inactive deposits?

. O.R.C. 135.01(E) defines an inactive deposit to be a public deposit other than an

interim deposit or active deposit. Inactive monies are those monies not needed
before the end of the five-year period of designation of depositories.

. How shall inactive deposits be evidenced?

A. O.R.C. 135.13 provides that "inactive deposits shall be evidenced by certificates of

deposit, each of which shall mature not later than the end of the period of
designation, and may provide on its face that the amount of such deposit is payable
upon written notice to be given a specific period before the date of repayment or by
savings or deposit accounts, including, but not limited to, passbook accounts.."

. How does the rate of interest offered by the institution affect the award of the inactive

deposits?

. O.R.C. 135.07 provides that the board of township trustees in proceeding to award

the inactive deposits of public moneys subject to its control to public depositories,
shall estimate the probable amount of public moneys to be so deposited in and among
the eligible public depositories applying therefor at the beginning of the period. Such
board shall award the inactive deposits of public moneys subject to its control to the
eligible institution or institutions offering to pay the highest rate of interest
permissible at the commencement of the period of designation on like time
certificates of deposit or savings or deposit accounts, in the amount, as to each,
specified in the application of the institution therefor. If two or more eligible
institutions offer to pay the same permissible highest rate of interest on like time
certificates of deposit or savings or deposit accounts on amounts so specified, which
in the aggregate exceed the estimated amount to be deposited at the beginning of the
period, or the maximum amount thereof subject to deposit at any time during such
period, the inactive deposits shall be divided and awarded among such eligible public
depositories in proportion to their respective capital funds. If the aggregate amount
of inactive public deposits as specified in the applications made therefor by the
institution offering to pay the highest such permissible rate of interest thereon is less
than the amount of public moneys to be initially so deposited, or the maximum
amount required to be deposited during the period, as so estimated, the board shall
award the remainder of such inactive deposits to the eligible institution offering to
pay the next such highest permissible rate of interest thereon in the amount specified
in its application. If the amounts so specified in the applications of two or more
institutions offering to pay the same next highest permissible rate of interest on like
time certificates of deposit or savings or deposit accounts are in the aggregate in
excess of such remaining estimated or probable amount to be so deposited, then such
remainder shall be divided among and awarded to each of such institutions in
proportion to their respective capital funds. In case the aggregate amount of inactive
public deposits as specified in the applications made therefor is less than the public
moneys thereof to be initially deposited or the maximum amount required to be
deposited during the period, as estimated by the board, such governing board may
invite applications for the excess amount from eligible institutions and may designate
and award such excess amount to such eligible institutions offering the highest
permissible rate of interest on like time certificates of deposit or savings or deposit
accounts.
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IX.

AWARDING THE INACTIVE DEPOSITORY CONTRACT (CONTINUED)

3.(cont) A. This section does not require or permit any public depository to receive and have at

any one time a greater amount of public moneys than that specified in the application
of such depository. When, by reason of such limitation or otherwise, the amount of
inactive public moneys deposited or to be deposited in a public depository, pursuant
to an award made under this section, is reduced or withdrawn, as the case requires,
the amount of such reduction, or the sum so withdrawn, shall be deposited in another
eligible institution offering to pay a rate of interest on like time certificates of deposit
or savings or deposit or savings or deposit accounts as high as that offered by the
institution from which such amount has been withheld or withdrawn, to the extent
such other institution has applied therefor and is eligible to receive the same; and
thereafter, or if there is no such eligible institution, the amount so withheld or
withdrawn shall be deposited or invested as determined by the governing board in
accordance with O.R.C. 135.01 to 135.21.
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AWARDING THE INTERIM DEPOSITS CONTRACT AND

INVESTING INTERIM MONIES

Q.

A.

What are interim monies?

O.R.C. 135.01(F) provides that interim monies mean township funds after the award
of inactive deposits has been made in accordance with O.R.C. 135.07 Interim monies
are in excess of the aggregate amount of the inactive deposits as estimated by the
township trustees will not be needed for immediate use but will be needed before the
end of the period of designation.

Q. What is an interim deposit?

O.R.C. 135.01(F) provides that an interim deposits means a deposit of interim
monies. This means that a deposit of such monies will not be needed for immediate
use, but will be needed before the end of the period of designation of depositories.

Q. What obligations are eligible for investment or deposit of interim monies?

Eligible investments for township interim monies are found in O.R.C. 135.14 and
O.R.C. 135.144. A township should also consult its adopted investment policy,
which may further limit investing beyond these limitations already imposed by
O.R.C. 135.14 and O.R.C. 135.144.

Q. How shall interim deposits be evidenced?

O.R.C. 135.13 provides that interim deposits shall be evidenced by time certificates
of deposit or by savings or deposit accounts, including, but not limited to, passbook
accounts. (Effective March 22, 2012).

Q. What is the maximum maturity of investments purchased from interim monies?

O.R.C. 135.14 provides that investments made pursuant to their sections must mature
within five years from the date of settlement, unless the investment is matched to a
specific obligation or debt of the township.

Are interim deposits required to be awarded to the eligible institution or institutions
which offer to pay the highest rate of interest on interim deposits?

Yes. See O.R.C. 135.09.
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XI.

AWARDING THE ACTIVE DEPOSITORY CONTRACT

Q.

A.

What are active deposits?

O.R.C. 135.05 provides that all deposits of the monies of the township made during
the period of designation in excess of the amount estimated and awarded as inactive
funds "....shall be active deposits or interim deposits." O.R.C. 135.01 defines an
active deposit to be "....a public deposit...payable or withdrawable, in whole or in
part, on demand...or a public deposit in negotiable order of withdrawal account as
authorized in the "Consumer Checking Account Equity Act of 1980," 12 U.S.C. a.
1832(a). Active deposit means a public deposit necessary to meet current demands.
Also see questions 34, 38, and 39.

What is the basis upon which the township trustees shall award active funds to
depositories?

O.R.C. 135.04 provides that the first twenty-five thousand dollars of the active
deposits shall be awarded to the institution qualifying therefor on the basis of the
operating needs of the township. Active deposits in excess of twenty-five thousand
dollars shall be awarded to the eligible institution or institutions applying or
qualifying therefor.
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XII.

L.

PROTECTING THE SECURITIES

Q. The township has entered into a depository contract with the XYZ bank by which the

XYZ bank agrees to accept $275,000 in active funds. However, at the beginning of
the period of designation, the fiscal officer deposits only $200,000 in the XYZ bank.
The XYZ bank has only pledged securities in the amount of $85,000. Should the
fiscal officer demand that the bank deposit a total of $275,000 in securities or will
$85,000 be sufficient to protect the funds as provided in O.R.C. 135.18?

. The township funds are fully protected and the requirements of O.R.C. 135.18 are

satisfied by the $85,000 in securities presently pledged. Since $250,000 of the
township funds are insured by the federal deposit insurance company, securities need
not be pledged to cover the portion of the township funds protected by the federal
deposit insurance company. Furthermore, the bank is required to furnish securities
for township funds in excess of that covered by the federal deposit insurance
company only to cover the total amount of township funds actually on deposit at any
one time in the depository and not securities in the highest amount which the
township has contracted to receive during the period of the depository contract. It
should be noted that a different result obtains if the depository elects to pledge a pool
of securities pursuant to O.R.C 135.181. In that situation, the total value of the
securities would have to be at least equal to 105% of the total amount of the deposit
secured, including any portion of the deposit covered by any federal deposit
insurance. Thus, if the bank elects to pledge a pool of securities for a $100,000
deposit, the value of the collateral in the trustee's hands would have to be $105,000.

. Upon reviewing the amount of security on deposit and comparing the market price of

the securities at the present time with the market value of the securities at the time
that they were deposited, the fiscal officer finds that the securities have depreciated in
value so that if the bank became insolvent and the fiscal officer were forced to sell
the securities, the amount received from the sale would be $2,000 less than the
township funds presently on deposit. What should the fiscal officer do?

. O.R.C. 135.18 provides that in such a situation, the fiscal officer may demand that

the depository bank pledge additional securities so that township funds will be
protected in the full amount. If the securities were part of a pool, pursuant to O.R.C.
135.181, the fiscal officer could demand that the bank pledge additional securities so
that the total amount of the pledge would equal at least 105% of the deposit.
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XII.

3.

PROTECTING THE SECURITIES (CONTINUED)

Q.

May the bank designated as the depository of township funds at any time substitute
or exchange eligible securities having a current market value equal or greater than the
current market value of the securities then on deposit as a pledge to protect the
township funds?

O.R.C. 135.18 provides that the bank may substitute or exchange eligible pledged
securities of the township only if: (1) the township fiscal officer has authorized the
depository bank to make substitution or exchange on a continuing basis during a
specific period without prior approval of each substitution or exchange; or (2) the
depository bank notifies the township fiscal officer of an intended substitution or
exchange, and the township fiscal officer fails to object to the trustee bank as to the
eligibility or market value of the securities being substituted within ten days after the
date appearing on the notice of proposed substitution; or (3) the township fiscal
officer gives written authorization for a substitution or exchange of specific
securities. If the securities are part of a pool, pursuant to O.R.C., Sec. 135.81, the
bank may freely substitute and exchange securities in the trustee's possession, so long
as the total value of such securities remains at least 105% of the public deposits.

What provision is made by statute for the safekeeping of the securities which a public
depository is required to pledge and deposit with the township fiscal officer as
security for the repayment of the township money deposited in the township
depository during the period of designation?

O.R.C. 135.18 provides that: An institution designated as a public depository may, by
written notice to the treasurer, designate a qualified trustee and deposit the eligible
securities required by this section with the trustee for safekeeping for the account of
the treasurer and the institution as a public depository, as their respective rights to
and interest in such securities under this section may appear and be asserted by
written notice to or demand upon the trustee. In such case, the treasurer shall accept
the written receipt of the trustee describing the securities which have been deposited
with the trustees by the public depository, a copy of which shall also be delivered to
the public depository. Thereupon all such securities so deposited with the trustee are
deemed to be pledged with the treasurer and to be deposited with the treasurer for all
the purposes of this section.

What institutions are eligible to serve as trustee for the safekeeping of the securities
pledged in accordance with O.R.C. 135.18 and 135.181 to protect the township
funds?

The three types are (1) any federal reserve bank or branch thereof located in this
state, (2) any institution mentioned in O.R.C. 135.03 which holds a certificate of
qualification issued by the superintendent of banks, or (3) any institution complying
with O.R.C. 1111.04, 1111.05, and 1111.06 for safekeeping of securities other than
those belonging to itself or to an affiliate as defined in division (A) O.R.C. 1101.01.
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XII.

PROTECTING THE SECURITIES (CONTINUED)

Q.

As to an institution other than a federal reserve bank or branch thereof, what evidence
of qualification should a bank or trust company wishing to serve as trustee for the
safekeeping of the township securities be able to present?

Either the original or a certified copy of the certificate issued by the superintendent of
banks upon application to the superintendent in writing by any such institution is
conclusive evidence that the institution named in the certification is qualified to act as
trustee with respect to securities other than those belonging to itself.

May a bank or trustee having a certificate of qualification from the superintendent of
banks serve as trustee for the safekeeping of securities belonging to itself?

No. See O.R.C. 135.18.

If the pledged securities are destroyed while they are in the custody of a trustee
designated as above, would the fiscal officer be liable?

No. O.R.C. 135.19 provides that: "The treasurer and his bondsmen or surety shall be
relieved from any liability to the ...subdivision or the public depository for the loss or
destruction of any securities deposited in compliance with O.R.C. 135.01 to 135.21."

If the township depository designated a trustee for the safekeeping of the securities
which have been pledged should the township pay the service charge of the trustee?

No. O.R.C. 135.18 provides that: "Any charges or compensation of a designated
trustee for acting as such under this section shall be paid by the public depository and
in no event shall be chargeable to the ...subdivision or to the treasurer or to any
officer of the... subdivision." A similar provision appears in O.R.C. 135.181(J).
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XIII.

L.

SERVICE CHARGE

Q.

May the township pay a service charge?

O.R.C. 135.16 provides that: "No service charge shall be made against any active
deposit or collected from or paid by any treasurer unless such service charge is the
same as is customarily imposed by institutions receiving money on deposit subject to
check, in the municipal corporation in which the public depository of such deposit is
located, in which event the treasurer may pay such charge."

If a bank requires a township to pay a service charge for the deposit of funds in the
active depository, out of what township fund should the service charge be paid?

The charge should be paid from the general fund.
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XIV. INTEREST
I. Q. When shall interest on inactive and on interim deposits be paid?

A. O.R.C. 135.16 provides that: "Interest on inactive deposits shall be paid or credited
by the public depository to the treasurer according to the terms and conditions of the
time certificates of deposit or savings or deposit accounts or when the funds are
withdrawn. Interest on interim deposits shall be paid or credited by the public
depository to the treasurer according to the terms and conditions of the time
certificates of deposit or savings or deposit accounts, or when the funds are
withdrawn."
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XV. GENERAL INFORMATION

I. Q. What is the difference between active, inactive, and interim funds?

A. Active funds are those monies needed for immediate use; inactive funds are those
monies not needed before the end of the two year designation of depositories; and
interim funds are those monies not needed immediately, but needed before the end of
the two year designation of depositories. Also, see questions 1,2, and 3, section IX.
Awarding Inactive Depository Contract; and questions 1 and 2, section X. Awarding
The Interim Deposit Contract and Investing Interim Monies. O.R.C. 135.01.
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CEMETERIES

ESTABLISHING A CEMETERY

Election

Q.

A.

May the trustees purchase or appropriate land to establish a cemetery without
submitting the question of the establishment to the electorate?

No. O.R.C. 517.04 specifically requires an election to be held on the question, unless
funds are available pursuant to O.R.C. 517.08.

Is an election on the question of establishing a cemetery necessary if the trustees have
sufficient funds in the general fund with which to acquire the land?

Yes. The election on the question of establishment of the cemetery must be held
whether the cost is to be met by a tax levy or is to be paid for out of the general fund.

May money from the sale of burial lots be used to defray the cost of establishing a
cemetery?

O.R.C. 517.08 provides that "upon unanimous consent of the board of township
trustees, such proceeds may be used in the purchase or appropriation of additional
land for cemetery purposes in accordance with O.R.C. 517.01 and 517.13" Approval
of the electorate is not required for the expenditure of such monies.

Appropriating Land

Q.

A.

Do the trustees have authority to appropriate land on which to establish a cemetery?

Yes. This power is specifically given in O.R.C. 517.01. Approval of the Court of
Common Pleas is no longer required.

Is there any limit to the amount of land that the trustees may appropriate to establish
a cemetery?

Yes. O.R.C. 517.01 places the maximum at ten acres.

How close to a dwelling house or other building may land for cemetery purposes be
appropriated?

No land may be appropriated within one hundred yards of a dwelling house or other
building. O.R.C. 517.01.

Q. May a board of township trustees provide a public road to a township cemetery?

Upon receiving a petition that satisfies the requirements of O.R.C. 517.02, a board of
township trustees shall provide a public road to a township cemetery over which the
board of township trustees has control. A board of township trustees shall establish the
public road in the same way the board is authorized to establish a township
cemetery under O.R.C. 517.01, and, if necessary, construct, resurface, reconstruct, or
improve the public road as authorized by O.R.C. 5571.01 and O.R.C. 5573.01. 2015 Op.
Att’y Gen. No. 2015-006.



CEMETERIES

ESTABLISHING A CEMETERY (CONTINUED)

Additions to Cemetery Grounds

Q.

A.

If the trustees wish to enlarge the cemetery by purchasing land adjacent to the
cemetery, is it necessary to submit the question to a vote?

No. When there is an existing cemetery the provisions requiring submission to a
popular vote do not apply.

If the township has a cemetery which is not large enough for the needs of the
township and is unable to acquire land adjacent to the cemetery to enlarge it, may the
trustees purchase additional lands for cemetery purposes in another part of the
township without submitting the question to a vote of the electorate if no tax is to be
levied to pay for it?

No. O.R.C. 517.13 which permits a township to add to an existing cemetery without
a vote of the people does not apply to a situation in which the land to be acquired is
not adjacent to the existing cemetery, and in such a situation, it must be said that a
new cemetery is being established, and therefore a vote of the people is necessary.

Is there any limit to the amount of land that may be appropriated to provide
additional lands for a cemetery?

Yes. O.R.C. 517.13 limits the appropriation to not more than ten acres. See also
1985 Op. Att’y Gen. No. 85-032.

May the trustees appropriate land within one hundred yards of a dwelling house if
they wish to enlarge an existing cemetery?

Yes. The prohibition of O.R.C. 517.01 against appropriating land within one
hundred yards of a dwelling house does not apply to cemetery additions. Under
O.R.C. 517.13 the distance limitation for cemetery additions is fifty feet.

May the proceeds from the sale of lots in a township cemetery be used for the
purchase of additional cemetery grounds?

Yes. O.R.C. 517.08 authorizes the board of township trustees, upon unanimous
consent of the board of trustees, to use the proceeds of the sale of cemetery lots for
the purchase and appropriation of additional lands for cemetery purposes.

May the trustees levy a tax to cover the cost of purchase of land adjacent to an
existing cemetery in order to enlarge it?

Pursuant to O.R.C. 517.13, the board may levy a tax, but the tax shall not be in
excess of one-half mill and may be levied for a period of not to exceed five years.

If a township purchased land using general fund monies for the establishment of a
township park, can the trustees use a portion of that land for a township cemetery?

Pursuant to O.R.C. 517.04-05, a board of township trustees that has used monies
from the township’s general fund to purchase real property for a township park may
not use a portion of that property for a township cemetery unless the question of the
establishment of the cemetery is submitted to a vote of the electors of the township at
a regular annual election and a majority of the votes cast at the election is in favor of
the establishment of the cemetery. 2003 Op. Att’y Gen. No. 2003-040.



CEMETERIES

II.

TITLE TO CEMETERY

Vesting by Operation of Law

Q.

If a religious society which had title to a cemetery has dissolved and become extinct,
do the township trustees have the duty of caring for such cemeteries if they don't
have a deed to it or any other record of the cemetery being under their jurisdiction.

Yes. No deed is necessary, since pursuant to O.R.C. 517.10 title vests automatically
in the trustees if the cemetery is a public one located outside a municipal corporation,
and not owned or under the care of a religious or benevolent society, or an
incorporated company or association, or under the control of the authorities of any
municipal corporation. 1983 Op. Att’y Gen. No. 83-039.

Is the township authorized to care for cemeteries that are no longer used as burial
grounds? The township has no deed to the cemeteries, but has maintained them for
twenty-five years or so.

The fact that the township does or does not have a deed to a cemetery is not
determinative of the question of whether or not the township has the duty to maintain
the cemeteries. As a result of the provisions O.R.C. 517.10 title to a cemetery
located within the township by operation of the law is vested in the board of township
trustees if the cemetery is (1) a public cemetery which is; (2) located outside a
municipality; (3) which has been set apart and dedicated as a public cemetery or,
although not expressly dedicated as a cemetery, used as a cemetery, used as such by
the public; (4) is not owned or under the care of a religious or benevolent society, or
incorporated company or association, or under the control of the authorities of a
municipal corporation. If, within the provisions of O.R.C. 517.10 outlined above, the
cemetery is a township cemetery, the township has the duty to maintain the cemetery
even though the township has no deed to the cemetery. Note that under the
provisions of O.R.C. 517.10 as here set forth, an important consideration is whether
the cemetery is a public cemetery or a private cemetery. Title to a private cemetery
does not vest by operation of O.R.C. 517.10 in the township, and the township has no
duty to maintain private cemeteries. Furthermore, any expenditures for the
maintenance of a private cemetery would be unauthorized.

If the ownership of a public cemetery is unknown, and the records in the county
recorder's office have been checked, but no deed found showing any transfer to a
cemetery association or church, would the township trustees have to have added to
the cemetery before they would be required to take it over?

No. As stated in the answer above, title vests in the trustees by operation of law and
no deed is necessary.
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CEMETERIES

II.

TITLE TO CEMETERY (CONTINUED)

Vesting by Operation of Law (Continued)

Q.

If a Masonic Lodge cemetery is located within the limits of a township, is it
compulsory for the township to contribute to its support?

No. If there were a public cemetery located within a township and not under the care
of a religious or benevolent society or an incorporated company or association, title
to such cemetery would vest in the township trustees by operation of O.R.C. 517.10.
However, it would appear that the Masonic Lodge cemetery in question is under the
care of a benevolent society and the township would not be authorized to contribute
to the support of this private organization.

Cemetery Trustees Must Accept

Q.

Do the township trustees have to accept a conveyance of a burying ground located on
church premises if the trustees of the church have prepared and tendered a deed for
such cemetery to the township and if the township trustees do not wish to accept this
additional burden?

Yes. O.R.C. 517.27 gives a cemetery association or its trustees as well as a religious
society, whether incorporated or not, or the trustees thereof, the right to convey any
cemetery under its control to the board of township trustees and its successors in
office and the trustees have a mandatory duty to accept the conveyance and care,
repair, hold and manage such, subject to the rights of the original grantor, his heirs or
assigns.

May the trustees require as a condition precedent to the township's accepting title as
in the question above, that the church or society apply to the common pleas court for
authority to transfer the cemetery to the township?

O.R.C. 517.27 controls the procedures that are to be followed in such a transfer.
However, application should be made to the Court of Common Pleas for an order
appointing the township as successor in title. 1973 Op. Att’y Gen. No. 73-049.

May the trustees require as a condition precedent to the acceptance of the transfer of
a burial ground from the trustees of a church or religious society pursuant to O.R.C.
517.28 an accounting from such church or religious society for any proceeds of the
sale of lots and other funds of such cemetery.

No. O.R.C. 517.27 which controls, does not require such.

If a township cemetery is located in an area that becomes incorporated or in an area
that is annexed to a municipality does the cemetery become the property of the
municipality and the trustees lose control of the management of such?

Yes. O.R.C. 759.08 vests title to public cemeteries located in a municipal
corporation in the municipality in which such cemetery or burial ground is located.
No deed from the township trustees is necessary to vest the title in the municipality,
though a deed is often given.
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II.

TITLE TO CEMETERY (CONTINUED)

Cemetery Located in Municipality

Q.

Do the trustees have authority to accept, from a village located within the township,
title to a cemetery which it no longer wishes to maintain?

Yes. O.R.C. 759.19 authorizes such a village to transfer by ordinance any real
property acquired for cemetery purposes to the trustees upon such terms as are agreed
to between the village and the board of township trustees.

What procedures must be followed in order for the township trustees to continue to
operate a cemetery located in that portion of Deerfield Township which has recently
been incorporated into the village of Mason?

When a public cemetery becomes located within the limits of the municipality, title
to such cemetery does, by operation of the law, vest in the municipality. (See O.R.C.
759.08). However, it has been determined that a municipality has authority, under its
local home rule powers, to dispose of a cemetery which it owns. In addition, a
township has the right to accept a conveyance from a municipality of a cemetery.
Therefore, the municipality of Mason would have authority to give a deed to
Deerfield Township for this cemetery if the village so desires. If the transfer is thus
effected, the township trustees would then be authorized to care for the cemetery as a
township cemetery in the manner provided by statute.

Mausoleum

Q.

May the township trustees spend township funds to repair a public mausoleum which
is located in the unincorporated area of the township if the mausoleum is owned or is
under the care of an incorporated company or association?

No. The trustees have neither the authority or duty to care for the mausoleum so long
as it is owned or under the care of an incorporated company or an association. The
same would be true as to a mausoleum located in the unincorporated area of the
township but owned or under the care of a religious body or a municipality. It would
also be true as to a public mausoleum located within an incorporated municipality
and under the jurisdiction of municipal authorities.

Do the York township trustees have authority to accept the gift of the Crypt Owners
Association of Nelsonville of Greenlawn Mausoleum, along with pertinent deeds,
papers, bank statements, check books, bonds (negotiable) of $2,100 and a cash
balance of $282? If so, may township funds be used for the care, upkeep and
improvement of the mausoleum?

Yes. By reason of O.R.C. 517.27 the trustees not only have the power, they have a
mandatory duty to accept the conveyance of the mausoleum from the Crypt Owners
Association. When the conveyance is completed, the trustees may use township
funds for the care and upkeep of the mausoleum. The same would be true as to any
public mausoleum not under the control of a municipal corporation, if the title or
control thereof is vested in an association or the trustees thereof, or a religious
society, whether incorporated or not, or the trustees thereof who wish to make the
conveyance.
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CEMETERIES

II.

TITLE TO CEMETERY (CONTINUED)

Mausoleum (Continued)

Q.

A.

In the event a mausoleum company is dissolved and has abandoned its lots and
mausoleum located within a township cemetery, what obligation would the township
trustees have to maintain the lots and mausoleum?

If the corporation has ceased to exist and there is no longer a society, association or
corporation which has a control of or is charged with the duty and care of the
mausoleum, the trustees have the duty to protect and preserve the cemetery, including
the mausoleum, O.R.C. 517.10.

Do township trustees have authority to spend township funds for the care and
maintenance of an abandoned private family mausoleum, record of ownership of
which cannot be located?

No. See 1953 Op. Att’y Gen. No. 53-2978.

If the abandoned private family mausoleum described above is in such a poor state of
repair that the bodies therein have become offensive, how should the trustees proceed
in the matter?

The trustees may order the mausoleum to be discontinued, and provide for the
removal and reinterment of the bodies in suitable public ground in the near vicinity,
all of which shall be paid for from the township treasury. See O.R.C. 517.21.

If a mausoleum corporation has ceased to exist and there is no longer a society,
association or corporation which has control of and is charged with the duty of the
care of the mausoleum, assuming the trustees have the obligation of care by virtue of
the provisions of O.R.C. 517.10 may the trustees dismantle the mausoleum if it is not
feasible to repair it?

Yes. 1965 Op. Att’y Gen. No. 65-146.

Deed to Cemetery Lots

Q.
A.

Are deeds to lots in a township cemetery recorded with the county recorder?

No. The deed which is given by the trustees to a person purchasing a burial lot is a
mere easement for burial purposes which provides only the right of burial,
ornamentation and erection of monuments, and is not one of the conveyances
required to be recorded by the county recorder. O.R.C. 517.07 provides that deeds to
cemetery lots shall be recorded by the township fiscal officer in a book kept for that
purpose. No other recording of such is necessary.

Must the conveyance of a cemetery lot by the trustees to an individual take the form
of a real estate deed?

No. O.R.C. 517.07 sets forth the necessary requirements of a deed for a cemetery lot.
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CEMETERIES

II.

TITLE TO CEMETERY (CONTINUED)

Deed to Cemetery Lots (Continued)

Q.

A.

Must the deed to a cemetery lot issued by township trustees be acknowledged before
a notary public or other officer as provided in O.R.C. 5301.01.

No. When a deed is issued under O.R.C. 517.07 it is executed by board of township
trustees in the performance of a public duty and, having been thus executed as
required by O.R.C. 517.07 all has been done that is required by statute and the
provisions of O.R.C. 5301.01 requiring that interest in real estate must be attested by
the grantor and acknowledged before a notary public or other officer specified in
O.R.C. 5301.01 would not be applicable. See 1961 Op. Att’y Gen. No. 1961-2256.

If a deed to a cemetery lot were issued to a married woman whose sole survivor at
death was her husband, would it be necessary to have affidavit of transfer pursuant to
O.R.C. 317.22 in order to have the lot transferred to the husband?

No. If a cemetery lot were an ordinary parcel of real estate an affidavit of transfer
would be appropriate. However, cemetery lots are not required to be recorded
anywhere except in a book kept for this purpose by the township fiscal officer;
therefore, the procedure of O.R.C. 317.22 is not applicable to cemetery deeds.

Q. Who pays the expense of recording a deed to a cemetery lot?

O.R.C. 517.07 provides that the expense of recording shall be paid by the person
receiving the deed.

Having sold a cemetery lot, may the township trustees later recover title under a
theory of abandonment, where the lot remains unoccupied, and the owner has
departed for parts unknown?

A board of township trustees may not reclaim its interest in sold but unused cemetery
lots under a theory that the burial easement has been extinguished by abandonment
on the basis of nonuse alone and it is highly unlikely that the Board will be able to
establish intent to abandon a sold but unused cemetery lot . 2009 Op. Att’y Gen. No.
2009-006.

Does the current version of O.R.C. 517.07 allow for retroactive application to deeds
executed before July 24, 1986?

No. O.R.C. 517.07 does not allow any retroactive application for deeds executed on
or before July 24, 1986. 2009 Op. Att’y Gen. No. 2009-006.

What legal recourse is there for a township to reclaim and resell cemetery lots that
were sold on or before July 24, 1986, and remain unused?

Existing Ohio law provides no clear and direct legal means by which a township may

reclaim and resell cemetery lots that were sold on or before July 24, 1986 and remain
unused. 2009 Op. Att’y Gen. No. 2009-006.
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CEMETERIES

II.

TITLE TO CEMETERY (CONTINUED)

Sale and Proceeds from Sale of Cemetery Lots

Q.
A.

At what price should the trustees sell deeds to cemetery lots?

There is no set price for cemetery lots. The trustees should exercise their discretion
in determining a reasonable price for the cemetery lots.

Mr. "X" has a deed to a cemetery lot which he would like to sell to Mr. "Y." What
procedure should he follow?

The proper procedure would be for Mr. "X" to surrender his deed to the township and
for the township to issue a new deed to Mr. "Y."

What amount should the township pay when it repurchases cemetery lots, the current
price per lot or the price at which the lot was sold?

O.R.C. 517.07 authorizes the board to repurchase any cemetery lot from its owner at
any time at a price that is mutually agreed upon by the board and the owner.

How many cemetery lots can one family buy?

There is no express limit. The trustees have the power to sell such number of lots as
the public wants, and the trustees may adopt such rules and regulations as will secure
the efficient operation of the cemetery.

May the trustees sell a township cemetery ground to a private mausoleum company
for the purpose of erecting a mausoleum for burial purposes if the mausoleum
company would sell the crypts and provide for the upkeep with a trust fund?

Yes. It is within the power given to the trustees to sell "the number of lots as public
wants demand for burial purposes," and deeds to the lots for such purpose would be
such as are authorized under O.R.C. 517.07.

For what purpose shall the proceeds from the sale of cemetery lots be used?

O.R.C. 517.08 authorizes the proceeds to be used for maintaining, improving,
beautifying, and embellishing the cemetery grounds and for maintaining and
improving entombments, including mausoleums, columbariums, and other interment
rights. Or, upon unanimous vote of the township trustees, O.R.C. 517.08 permits the
proceeds to be used in the purchase and appropriation of additional lands for
cemetery purposes.

Is it necessary to establish a special fund for money received from the sale of
cemetery lots?

Yes. Since O.R.C. 517.08 designates the purposes for which the proceeds from the
sale of cemetery lots shall be used, O.R.C. 5705.09 would require that a special fund
be established into which shall be paid all funds received from the sale of cemetery
lots. Specifically, O.R.C. 5705.09(F) requires the establishment of a special fund for
each class of revenues derived from a source other than the general property tax,
which the law requires to be used for a special purpose. A special fund established
pursuant to the provision of O.R.C. 5705.09 does not return to the general fund at the
end of the year, but remains in this status until expended by the township trustees.
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CEMETERIES

II.

TITLE TO CEMETERY (CONTINUED)

Rules and Regulations

Q.

A.

What authority do township trustees have to make rules and regulations for
cemeteries?

O.R.C. 517.11 provides that: "The board of township trustees shall provide for the
protection and preservation of cemeteries under its jurisdiction." In addition, O.R.C.
517.06 specifically provides that: "The board shall make and enforce all needful rules
and regulations for the division of the cemetery into lots, for the allotment of lots to
families or individuals, and for the care, supervision, and improvement of the lots."
Additionally, O.R.C. 517.12 authorizes '"rules specifying the times when
cemeteries...shall be closed to the public.”

Is the purchaser of a cemetery lot subject to the rules and regulations of the
cemetery?

Yes.

May the trustees adopt rules and regulations covering the transfer of title of a
cemetery lot from a deceased person to his survivors?

Yes.

Would it be proper to provide in the rules and regulations that all work such as the
digging of graves should be paid for in advance?

Yes. 1936 Op. Att’y Gen. No. 36-5447, excepting indigent persons who under
O.R.C. 517.06, are to be provided for by the township.

Would it be proper to establish a rule or regulation requiring lot owners desiring to
have their lots sodded, grass cut, flowers and shrubbery planted or trimmed to pay for

such work previous to it being done?

Yes. 1936 Op. Att’y Gen. No. 36-5447.

Q. May a township trustee be paid to open and close a grave.

The only payment that a township trustee might be authorized to collect for opening
and closing a grave is the per diem compensation provided by O.R.C. 505.24.
Payment of an amount in excess of the per diem compensation would bring the
trustee within the prohibition of O.R.C. 2921.42 and Ohio Constitution Article II,
Section 20.

May the township trustees contract with an independent contractor when reasonably
necessary to maintain and care for a cemetery owned by the township?

Yes. 1964 Op. Att’y Gen. No. 64-991.

G-9
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TITLE TO CEMETERY (CONTINUED)

Permanent Cemetery Fund and Other Bequest Funds

Q.

A.

What is the difference between expendable trust funds and nonexpendable trust
funds?

Expendable trust funds are those trust funds whose principal may be disbursed in the
course of their designated operations. Non expendable trust funds are those trust
funds whose principal may not be disbursed; however, the interest earned may be
expended. (for reporting purposes, nonexpendable trust funds should be classified as
a private purpose trust fund or a permanent fund; expendable trust funds should be
classified as permanent funds or private purpose trust funds.)

Q. What is a permanent cemetery fund?

A permanent cemetery fund is a fund created for the purpose of maintaining,
improving, and beautifying township cemeteries and burial lots in township
cemeteries. O.R.C. 759.36

How may a permanent cemetery fund be funded?
The fund shall consist of money arising from the following sources:

Gifts, devises, or bequests received for the purpose of maintaining, improving, or
beautifying township cemeteries;

Charges added to the price regularly charged for burial lots for the purpose of
maintaining, improving, or beautifying township cemeteries;

Contributions of money from the township general fund,

An individual agreement with the purchaser of a burial lot providing that a part of the
purchase price is to be applied to the purpose of maintaining, improving, or
beautifying any burial lot designated and named by the purchaser; or

Individual gifts, devises, or bequests made for the maintenance, improvement, and
beautification of any burial lot designated and named by the person making the gift,
devise, or bequest. O.R.C. 759.36

How shall permanent cemetery endowment fund balances be invested?

The funds of the permanent cemetery endowment fund may be invested in the same
manner as any other township funds.

Under what circumstances may a board of cemetery trustees spend the principal of a
permanent fund?

When any such funds are received or created...the principal sum shall be kept and
invested under the same terms fixed by law for the investment of the funds of a minor
by the minor’s guardian except that upon unanimous consent of the board of
cemetery trustees, the board may use the principal of the fund if the board is unable
to keep the cemetery clean and in good order using only the income from the fund.
O.R.C. 759.36(D)
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Permanent Cemetery Fund and Other Bequest Funds (Continued)

Q.

If a gift is made to the township trustees for a certain cemetery with no conditions
attached as to the particular uses for which the fund may be expended, may the entire
amount be used for the upkeep of the cemetery or for any cemetery improvement in
their discretion?

A. Yes. 1934 Op. Att’y Gen. No. 34-3237.

Q. In the event that a cemetery association having received monies in trust for the care

of a cemetery finds it impossible to continue its operation, and conveys its property to
a township, and such association is dissolved, or sees fit to relinquish its trust, does
the cemetery association have the right to appoint the township trustees as the
successor trustee in the administration of the trust funds?

No. The care and supervision of charitable trusts is a well recognized function of
courts of equity. The cemetery association has no right of itself to appoint a
successor trustee to the trust funds since this is a function of the courts. A court of
equity may, however, properly appoint the trustees of the township as the successor
trustee, and the trust funds, in accordance with the decree of the court may be turned
over to the trustees of the township.

Fences

Q.

Do the trustees have any duty to maintain fences around an abandoned public burial
ground from which all the bodies have not been removed, if the fence was originally
constructed by the county commissioners?

Yes. O.R.C. 517.32 provides that the trustees shall maintain such fences in good
repair, and in addition must remove the undergrowth and weeds from the cemetery at
least once a year. The expense shall be paid from the township funds.

Certain township citizens have requested the trustees to build a fence around a
cemetery located in the township which had originally been designed as a family
burial lot but which has been used as a public place of burial, and in which two
hundred bodies now remain. It cannot be shown that there was ever a conveyance to
the trustees, nor does a search of the available records show the title to this cemetery
was ever vested in or controlled by an association or religious society. Should the
trustees build the fence?

Yes. Title to this cemetery vests by operation of law in the township trustees,
pursuant to O.R.C. 517.10, and the duty of enclosing cemeteries under township
jurisdiction with a substantial hedge or fence is provided by O.R.C. 517.11.

What authority do the trustees have to levy a tax to construct and keep the fences of
the township cemeteries in good repair?

O.R.C. 517.11 authorizes the trustees to levy a tax not to exceed one-half mill for
such purposes.
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Fallen Tombstones

Q.

A.

Who is responsible for replacing markers and tombstones which have fallen as the
result of flood?

The board of township trustees. O.R.C. 517.11 provides that the trustees may re-
erect any fallen tombstone, regardless of what caused it to fall.

Does control and care of cemeteries by township trustees place a mandatory duty to
replace and re-erect fallen monuments and carry out such other work as is necessary
to restore the cemetery to a safe condition?

Yes. O.R.C. 517.11 provides that: "The board of township trustees shall provide for
the protection and preservation of cemeteries under its jurisdiction." This section
further provides that: "The board may enclose cemeteries under its jursidction with a
substantial fence or hedge, and shall keep any such fence or hedge in good repair."
The board may also, as it considers necessary, purchase, maintain, and improve
entombments, including mausoleums, columbariums, and other interment rights.
O.R.C. 517.11 would authorize the board of township trustees to levy a tax not to
exceed one half mill in any one year upon all the taxable property of the township if
the township does not have sufficient funds to make the necessary repairs.

Indigent Burials

Q.

A.

When is the board of township trustees required to pay the expense of an indigent
burial?

O.R.C. 9.15 provides that: "When the body of a dead person is found in a township or
municipal corporation, and such person was not an inmate of a penal, reformatory,
benevolent or charitable institution of this state, and the body is not claimed by any
person for private interment or cremation at the person’s own expense, or delivered
for the purpose of medical or surgical study or dissection in accordance with O.R.C.
1713.34, it shall be deposed of as follows:

(A) If such person was a legal resident of the county, the proper officers of the
township or municipal corporation in which his body was found shall cause it
to be buried or cremated at the expense of the township or municipal
corporation in which he had a legal residence at the time of his death.

(B) If such person had a legal residence in any other county of the state at the time
of his death, the superintendent of the county home of the county in which such
body was found shall cause it to be buried or cremated at the expense of the
township or municipal corporation in which he had a legal residence at the time
of his death.

(C) If such person was an inmate of a correctional institution of the county or a
patient or resident of a benevolent institution of the county, had no legal
residence in the state, or his legal residence is unknown, such superintendent
shall cause him to be buried or cremated at the expense of the county."

For the purposes of O.R.C. 9.15, “legal residence” is defined as “a permanent place of abode,
used or occupied as living quarters at the time of a person’s death, including a nursing home,
hospital, or other care facility.
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Indigent Burials (Continued)

Q.

If there is located within a township a part of a city, i.e., municipality having a
population of 5,000 or more, which subdivision has the duty to pay for the burial of a
deceased indigent person who is a resident of that portion of the city located within
the boundaries of the township, the township or the city?

Assuming the person was not an inmate of a penal, reformatory, etc., institution, and
the body has not been claimed for private internment or delivered for medical or
surgical purposes, it would be the duty of the officials of the city to bury such
indigent person.

If there is located within the township an incorporated village, i.e., a municipality
having a population less than 5,000 which subdivision has the obligation to pay for
the burial of a deceased indigent, the body of which has been found within the
corporate limits of the incorporated village?

Assuming that the indigent person was not an inmate of a penal, reformatory,
benevolent, etc., institution, and the body has not been claimed for private interment
or delivered for purposes of surgical study, the village would be required to bear the
expense of the indigent burial. See 1996 Op. Att’y Gen. No. 96-026.

Are the trustees required to mark the grave of a person who has been buried at
township expense?

O.R.C. 9.15 provides that the trustees shall provide a stone, metal, or concrete marker
on which is inscribed his name, age and date of death.

Would the trustees ever be authorized to provide a burial lot free of charge to a
particular person?

Yes. If the head of a family living in the township makes application to the board
and the opinion of the trustees, by reason of the family’s circumstances, is that
payment would be oppressive, the trustees shall give such person the deed to a lot
suitable to bury the family.. See O.R.C. 517.07.

Are the township trustees obligated to authorize a burial at the cost of the township,
pursuant to O.R.C. 9.15 if the body is claimed by an indigent person?

Yes. O.R.C. 9.15 provides that a political subdivision is not relieved of its obligation
under that statute if the body is claimed by an indigent person, defined as a person
whose income does not exceed one hundred fifty per cent of the federal poverty line.

From what fund should costs for indigent burials be paid?

All funds other than the general fund are created for a specific purpose, and
expenditures from those funds are restricted by statute to that purpose. Therefore,
costs for indigent burials may only be paid from the general fund.
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Tax Levies

Q.

If there is a village situated within a township which has located within its limits a
cemetery which the village maintains, may the township trustees levy a tax on
property within the village for the maintenance of cemeteries under the
superintendence of the board of township trustees, and for the use of the township
exclusive of the village?

A. Yes.

Q.
A.

The township levied a tax for cemetery purposes, and it is estimated that as a result of
this levy, about $3,000.00 is paid annually from residents within a village which is
entirely within the limits of the township. Therefore, may the trustees spend a
reasonable portion of the funds from this tax levy for the care and maintenance of the
village cemetery which is located outside the limits of the village?

No. Since the tax was levied by the township, the tax may be used only for the
township cemetery. There is no authority in law for the township to participate in the
maintenance of a village cemetery.

May the proceeds of a tax levied pursuant to O.R.C. 517.03 be spent to advertise the
sale of lots or to pay commissions for making the sale of the lots?

No. This section authorizes the tax for the sole purposes of covering the costs of the
purchase or appropriation, enclosing, care, supervision, repair and improving of
cemetery lands and for the purpose of maintaining and improving entombments. The
purpose of promoting the sale of cemetery lots is not included.

May the township trustees give a church organization financial aid for the care and
maintenance of cemeteries belonging to the church?

No. Public money may not be spent for the upkeep of property which is not owned
by the political subdivision. 1983 Op. Att’y Gen. No. 1983 039.

May a township join with a municipality in the maintenance of a cemetery?

Yes. A union cemetery may be established and managed by one or more townships
jointly with a municipality pursuant to O.R.C. 759.27 et seq.

Union Cemetery

Q.

If the trustees join with another township in establishing a joint cemetery as provided
in O.R.C. 759.27 may an existing cemetery be used or must a new cemetery be
established?

An existing cemetery may be used.

In the case of the establishment of a joint cemetery by two townships as provided in
O.R.C. 759.27 which township should hold title to the cemetery?

The trustees of the township in which the cemetery is located should hold the title, in
trust for the use of its inhabitants and to the use of the inhabitants of the other
township. O.R.C. 759.29.
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Union Cemetery (Continued)

Q.

If a township and a municipality desire to establish a union cemetery, how are the
legislative determinations of questions arising out of the establishment of such a
union cemetery made?

The authority of a township and a municipality to control and manage a union
cemetery is, by the provision of O.R.C. 759.31 vested in the council of the municipal
corporation and the board of trustees of the township to be exercised by the joint
action of such bodies pursuant to the provisions of O.R.C. 759.33 through 759.37.

How may a township provide for its portion of the cost of operating a union
cemetery?

The participating subdivisions must first make a determination as to the amounts of
money required to maintain the cemetery and what proportion each subdivision will
contribute. The proportionate amount should then be reflected as an item of current
expense in the tax budget of each subdivision pursuant to the provisions of O.R.C.
5705.28. If the township is not able to meet its portion of the expense, either from
money in the general fund or from a tax levied within the ten mill limitation as
provided in O.R.C. 5705.02, it will be necessary for the township to levy a tax
outside the ten mill limitation as provided in O.R.C. 5705.19.

Sandy Township and the village of Smithville which lies wholly within Sandy
township sometime ago joined together in the operation of a union cemetery known
as Sandy Lawn Union Cemetery. If the trustees of the township do not have enough
money in the general fund to pay the township's portion of the union cemetery cost
and wish to submit to the electorate of the township including the residents of
Smithville the question of levying a tax for the union cemetery, should the board of
township trustees of Sandy Township and village council of Smithville in joint
session adopt the resolution of necessity to levy the proposed tax?

Yes. O.R.C. 5705.01 defines a “taxing unit”, in the case of a union cemetery, as the
legislative authority of the municipal corporation and the board of township trustees,
acting jointly as described in section 759.341 of the Revised Code.

If a tax is levied by a township for union cemetery purposes, should the county
auditor pay the proceeds of such tax levy to the township trustees or should the
county auditor, instead, pay the proceeds from such tax directly to the union
cemetery?

The proceeds are to be paid directly to the board of cemetery trustees, who are the
custodians of such funds by direction of O.R.C. 759.36.
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Union Cemetery (Continued)

Q.

What should be done if one of the participating subdivisions fails to secure sufficient
funds to fulfill the obligation created pursuant to the joint action of the participating
subdivisions in determining the amount of money needed to maintain the cemetery?

The legislative bodies participating in a union cemetery have authority to make rules
and regulations for the governing of the cemetery and to provide for the application
of money received for such purposes. The solution to the problem here presented is
within the discretion of the participating agencies and should be a matter of
agreement by the participating bodies. In a given instance, a participating
subdivision which fails to provide its portion might be subject to a mandamus action
to do so. O.R.C. 759.36

May a union cemetery select a board of cemetery trustees to exercise the powers
vested in the union cemetery and perform the duties required of such union
cemetery?

Yes. O.R.C. 759.36 provides that: "At any joint meeting provided for by O.R.C.
759.35, or at the joint meeting provided for by O.R.C. 759.34, by a majority vote of
all present counting members of the legislative authorities of municipal corporations
and of boards of township trustees, such meeting may elect a board of cemetery
trustees consisting of three members, of which one or more must be a member of
each of the separate boards of township trustees and legislative authority which
comprise the union cemetery association represented by the joint meeting."

Who shall serve as clerk of a cemetery board of trustees created pursuant to the
provisions of O.R.C. 759.36?

O.R.C. 759.36 provides that: "One member of the board of cemetery trustees or a
person selected by such board of trustees shall be designated as the clerk-treasurer for
a term not to exceed two years."

What is the compensation to which such clerk-treasurer would be entitled?

The compensation of the clerk is to be determined by the board.

Must the clerk-treasurer of the board of cemetery trustees, created pursuant to the
provisions of O.R.C. 759.36 be bonded?

Yes. The clerk-treasurer shall be bonded in an amount equal to or greater than
the amount in the fund, but not less than one thousand dollars. The clerk-
treasurer's bond is subject to the approval of the board of cemetery trustees, and
the premium shall be paid from cemetery funds.

Is the fiscal officer of a township entitled to percentage compensation on the
amount of money which is paid to a union cemetery for the support of the union
cemetery?

No. It is based on total budget for a given year pursuant to O.R.C. 507.09.
Therefore, the township fiscal officer is not entitled to such percentage
compensation.
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Union Cemetery (Continued)

Q.

A.

May an Ohio township and an adjacent township in another state jointly take
possession of, and care for, a public cemetery that has land in each township?

No. O.R.C. 517.14 does not authorize an Ohio township and an adjacent
township in another state to jointly take possession of, and care for, a public
cemetery that has land in each township.

Disposal of Cemetery

Q.

May a board of township trustees convey real property (through sale or lease) it
owns to a church that desires to use the property for cemetery and other church
related purposes?

A board of township trustees that acquired possession of a public cemetery
pursuant to O.R.C. 517.27 may not sell and convey, or lease that cemetery with
human remains interred therein to a church. O.R.C. 517.21. 2003 Op. Att’y
Gen. No. 2003-034.

Pri